Minutes
Special Called Meeting
Aberdeen Town Board

August 31, 2010 Robert N. Page Municipal Building
Tuesday, 5:30 p.m. Aberdeen, North Carolina

The Aberdeen Town Board met Tuesday, August 31, 2010 at 5:30 p.m. for a Special Called
Meeting to discuss the Downtown Retail Overlay District (DROD). Members present were Mayor
Elizabeth B. Mofield, Mayor Pro-tem Robbie Farrell and Commissioners Pat Ann McMurray, Alan Parker,
Jim Thomas, and Walter Wright. Staff members in attendance were Town Manager Bill Zell, Planning
Director Kathy Liles, Planner Pam Graham, and Town Clerk Regina Rosy. Others in attendance were
Reporter for the Pilot Tom Embrey, Shirley Starkey, Mike Ratkowski, and Ariel Kowalick.

Mayor Mofield called the meeting to order at 5:30 p.m.

Planning Director Liles introduced Planner Pam Graham to the Board. Planning Director Liles
gave some brief background information about Planner Pam Graham. The Board welcomed Planner
Pam Graham.

Planning Director Liles explained the pieces of information she had distributed to the Board
regarding the DROD. Planning Director Liles stated the purpose of the DROD is to preserve a core of the
central business district primarily for retail uses, personal services, and financial services while
promoting an efficient use of space and enhancing the business community.

Planning Director Liles explained 155.044 B-1 Central Business District — the regulations for the
B-1 Central Business District are designed to permit a concentrated development of permitted facilities
within the central portion of Town.

Planning Director Liles displayed a map of the DROD and a map of current uses within the DROD.

Planning Director Liles stated there are a couple of considerations to keep in mind when
considering the DROD. The first one is the 14" amendment which prohibits unequal treatment of
religious assemblies as compared to secular assemblies. The second thing to remember is RLUIPA which
prohibits regulations that substantially burden religious freedom, prohibits regulations that treat
unequally, discriminate against, exclude or unreasonably limit religious groups, and prohibits regulations
that treat religious assembly on less than equal terms with a nonreligious assembly.

Planning Director Liles stated the Courts are divided over RLUIPA and the main two questions
are what constitutes substantial burden, and do religious assemblies have to be compared to all
assemblies or just similar types of assembly.

Planning Director Liles stated there are several options for working with the DROD:



-Allowing retail service establishments as an accessory use
- The proposed UDO addresses accessory uses as such:

(1) A use may be regarded as incidental or insubstantial if it is incidental or insubstantial
in and of itself or in relation to the principal use,

(2) To be “commonly associated” with a principal use it is not necessary for an accessory
use to be connected with such principal use more times than not, but only that the association
of such accessory use with such principal use takes place with sufficient frequency that there is
common acceptance of their relatedness.

Planning Director Liles stated separation requirements could be required between the
properties such as a 200 feet requirement between the properties.

Mayor Mofield started the discussion by stating her definition of retail which is selling products
to customers or consumers. Mayor Mofield stated a product can be a good or service. Entertainment
(concert halls, movie theaters, comedy theaters) is considered services. Restaurants would be
considered goods and services. Mayor Mofield stated retail could be defined in terms of selling a
product, whether it be a good or service. Planning Director Liles stated uses could be separated out by
assembly. Planning Director Liles stated right now, there is no definition of retail so all we have to go by
is the code. Mayor Mofield stated the key to retail is if something is being sold.

Planning Director Liles stated the language would have to be clear that retail which is also an
assembly use is supporting a compelling governmental interest. Planning Director Liles stated
protecting the viability of Aberdeen’s small downtown district could be the interest it supports.

Commissioner Parker stated from his in-depth reading, he really liked the idea of incorporating
the definition of retail services and expanding what we currently have (regarding the DROD).
Commissioner Parker stated the first question that comes to mind is if we need the DROD at all.
Commissioner Parker indicated another question is if the actual boundaries of the DROD need to be
redrawn. A video rental store is allowed — take out only restaurants are not allowed. Commissioner
Parker stated the public hearing was held several months ago and public comment was not really
received — except to enforce rules consistently across the board. Commissioner Parker stated if the
objective of the DROD is to bring people downtown, then he thinks take-out restaurants should be
allowed. Commissioner Parker stated he thinks this change should be made. Mayor Mofield stated in
reference to U-Pro, catering is their main function, not take-out food. Planning Director Liles indicated
that the intent may have been to prevent drive-thru restaurants. Commissioner McMurray concurred.

Planning Director Liles stated Betsy Kane, with DCA, stated drive-thrus are not typically good for
downtown areas. Commissioner Wright stated if the Board did away with downtown storage in the
DROD, then the storage would resume again in the downtown area, due to the cheaper storage prices.

Commissioner Thomas stated essentially the wording is the only difference between B-1 and the
DROD. Planning Director Liles stated the DROD limits certain offices, but the B-1 District prohibits



certain types of offices. Mayor Mofield stated she has also seen office space for tutoring children. She
stated if a child is in a 1-hour tutoring service, then the parent could shop downtown while waiting.
Mayor Mofield stated she felt any service (i.e. tutoring) is retail.

Manager Zell clarified that the Board might want to say for the definition of retail — a good or
service sold to the “public”. Mayor Mofield stated the original reason for creating the DROD, was to get
rid of warehousing in the downtown area.

Commissioner Parker stated if the DROD was created to prevent warehousing, why couldn’t the
DROD just be done away with, and change the wording for B-1. Commissioner Wright asked if that is
what Goldsboro is doing. Planning Director Liles stated yes, Goldsboro is allowing assembly uses, but
requiring separation between businesses. The Board questioned whether it was a defensible practice to
use separation requirements. Commissioner Wright stated he believes Goldsboro gets away with their
writing by saying it must be a profitable business. Mayor Mofield didn’t like the verbiage of profitable
because some businesses do not make a profit because of the economy. Commissioner Wright stated
then perhaps the definition could say the business must charge for the good or service.

Planning Director Liles presented several options for the Board’s consideration.

1. Develop a more specific text amendment to clarify when entertainment uses would be
considered accessory.

2. Define entertainment and provide regulatory standards to limit any negative effects.
Tailoring the list of uses allowed under retail service establishments helps prevent RLUIPA
conflicts.

3. Amend the Zoning Code to allow for entertainment as a principal use and create language to
provide for expansion of nonconforming uses through a conditional use permit.

4. Develop special events language for entertainment uses and require that businesses acquire
a special events permit for each event.

5. Regulate allowed uses in the DROD by percentage. For example, no more than 10% of lots
within the DROD may be in continuous use for assembly, religious or entertainment
purposes. If 10% of the lots are encumbered by those uses, then the Town would not grant
zoning approval to new uses. Attorney Morphis has advised that the Town may lack the
authority to adopt this type of ordinance.

6. Regulate design standards for the DROD and move away from the regulation of specific
allowed uses.

7. Consider language that would allow assembly or entertainment uses with a distance
separation requirement, i.e. 200 feet requirement between the properties.

Mayor Mofield stated she did not like Option #7 because of the separation requirement.

Planning Director Liles stated what she understands the Board is saying is that the B-1 district
will be the district for sale of goods and services and to make it plain the Town will provide a definition
for retail services. Religious groups would not be included because they do not contribute to a district



for retail sales and services. Commissioner Wright stated he would also like the part left in that at least
30% of the front part of the store is open to the public and shall not be used for storage.

Commissioner Parker asked where assembly falls into this whole piece.

Planning Director Liles stated this clarification does not address assembly at all. Commissioner
McMurray stated assembly was the reason for this discussion among the Board several months ago
because the Board did not want assembly in the DROD. Manager Zell stated if retail is being defined as
a service — then retail assembly could occur as long as there was a charge for the service.

Commissioner Parker clarified that 30% is measured of the square footage of the first floor.
Mayor Pro-tem Farrell asked what separates the 30% from the 70%.

Mayor Mofield stated the front 30% is required to be for retail sales of goods or services, and
the back 70% could be used for storage or could also be used for retail.

Planning Director Liles stated if we drop the DROD, and revert to B-1, there are religious uses in
the B-1 district outside of the DROD that would become nonconforming uses if the change was made to
the wording for B-1.

Mayor Mofield stated she went to a downtown revitalization meeting that stated downtown
storefront churches are a sign of a decaying downtown area.

Mayor Pro-tem Farrell stated if retail is what the Town is expecting out of a downtown district,
then churches are not compatible.

Commissioner Parker asked if churches are found nonconforming, aren’t they grandfathered in?
Planning Director Liles stated yes, the churches would be grandfathered in, but it would make it hard for
an existing church to add a building or expand their facility.

Mayor Mofield stated she was not in favor of assembly as an accessory use — she thought it was
too hard to understand.

Commissioner Parker stated the boundaries of the DROD are arbitrary, because the plot of land
next to Janet Kenworthy is not in the DROD. Commissioner Parker suggested changing the boundaries
to remove Janet Kenworthy from the DROD. Mayor Mofield stated the problem with removing Janet
Kenworthy’s property from the DROD is that other property owners in the DROD would ask to be
removed from the DROD, and there would be no way to turn them down.

Mayor Mofield stated her opinion is to either leave the DROD and change specifications, or drop
the DROD all together.

Mayor Pro-tem Farrell stated he believes the DROD has done what it was created to do, and if it
is dropped, things will resort back to the way they were years ago. Commissioner Wright stated he is
not in favor of dropping the DROD, but he does not want to be talking about this thing again in 12



months. Commissioner Wright stated he would like the Planning Dept. and Town Attorney to draft
some language for the DROD to make it work.

Planning Director Liles stated a definition could be created for assembly. Manager Zell stated a
definition for assembly will need to be added to the DROD. Planning Director Liles stated the question is
if assembly could take place in the back 70%. Mayor Mofield asked how everyone felt. Commissioners
Thomas and Parker had no problem with assembly. Commissioner Wright didn’t have a problem with
assembly in the back 70% as long as retail services were taking place (a paid service). Commissioner
McMurray had a problem with it, because it could cause Aberdeen to become too saturated with
entertainment. Commissioner McMurray stated she is concerned about losing the retail in the DROD.
Manager Zell stated we want our retail businesses to know we are behind them. Commissioner Parker
stated he thought the more business for downtown Aberdeen, the better, whether they are in the
DROD or not. Commissioner McMurray stated she doesn’t want to lose the retail sales for Aberdeen by
creating too much entertainment.

Commissioner Parker stated he does not think it should matter if the back 70% is retail or not, as
long as the 30% up front is retail that is open during normal working hours. Commissioner Thomas,
Commissioner Parker and Mayor Pro-tem Farrell did not have a problem with assembly and were fine
with it as long as the activity was legal.

Commissioner Wright stated he does not want the proliferation of warehousing and store-front
churches in the downtown area again.

Mayor Mofield stated now the question is if the assembly has to be a matter of retail or not.

Commissioner Thomas stated the goal from the public is to protect the retail of the downtown
area.

Ariel Kowalick pointed out Potter’s Café and how that business is rarely open. She stated
Potter’'s Café is just open occasionally and really only serves as store frontage to meet DROD
requirements.

Mayor Mofield stated the answer seems to be to define retail specifically, including
entertainment, and retail be included in the front 30% of stores in the DROD, and the other 70% can be
storage related to retail — or the whole 100% can be retail.

It was determined that a definition is needed for entertainment too.

Planning Director Liles read the definition for Retail Services Establishments: establishments
providing services or entertainment, as opposed to goods, to the general public for personal or
household use, including eating and drinking places, hotels and motels, finance, real estate and
insurance, personal service, motion pictures, amusements and recreation services, health, educational
and social services, museums and galleries.



Planning Director Liles stated the overall decision seems to be keep the DROD, go with retail
services establishments definition, include retail services and sales, tweak the retail definition, keep
storage language as is, and no need to address assembly language. The Board agreed with the
concluding synopsis that Planning Director Liles provided.

A motion was made by Commissioner Wright, seconded by Mayor Pro-tem Farrell, to adjourn
the meeting. Motion unanimously carried.

Regina M. Rosy, Town Clerk Elizabeth B. Mofield, Mayor

Minutes were completed in Minutes were adopted
Draft form on September 8, 2010 September 13, 2010



