Vision Statement:

As the Town of Aberdeen grows, we will retain our unique history and
character and provide the services and amenities to continuously
enhance the quality of life for our citizens.

Agenda
Regular Board Meeting
Aberdeen Town Board

September 28, 2015 Robert N. Page Municipal Building
Monday, 6:00 p.m. Aberdeen, North Carolina

1. Call to Order
a. Pledge of Allegiance.

2. Setting of the Agenda

3. Consent Agenda
All items listed below are considered routine or have been discussed at length in
previous meetings and will be enacted by one motion. No separate discussion will

be held except on request by a member of the Board of Commissioners.

a. Minutes of Board Meeting on August 24, 2015, Work Session on September
14, 2015, and Closed Session on September 14, 2015.

4. Informal Discussion and Public Comment
a. Swearing in of Police Officer Britton Emert.
5. Financial Report

No Financial Report this month
6. Old Business
7. Public Hearings and New Business

a. Continuation of Public Hearing for Conditional Use Permit #15-03 submitted
by Bethesda ives, LLC.



b. Consider action on Conditional Use Permit #15-03 submitted by Bethesda
lves, LLC.

c. Public Hearing on the following UDQO Text Amendments:
{1) UDO #15-03 Regarding Administrative Mechanisms.
{2} UDO #15-07 Regarding Appeals.
(3} UDO #15-05 Regarding Hearing Procedures.
(4) UDO #15-06 Regarding Permits and Plats.

(5) UDO #15-12 Regarding Variances.

{6} UDO #15-09 Regarding Permissible Uses.

{7) UDO #15-10 Regarding Special Exceptions.

d. Consider action on the following UDO Text Amendments:
(1) UDO #15-03 Regarding Administrative Mechanisms.
(2) UDO #15-07 Regarding Appeals.
{3) UDO #15-05 Regarding Hearing Procedures.
(4} UDO #15-06 Regarding Permits and Plats.
{5) UDO #15-12 Regarding Variances.
{6) UDO #15-09 Regarding Permissible Uses,
{7} UDO #15-10 Regarding Special Exceptions.

e. Resolution to Accept Renewed Surety Bonds to Guarantee Infrastructure at
Legacy Lakes.

f. Resolution to Accept a Letter of Credit to Guarantee Installation of Sidewalks
for Phase 1 of the Meadow Ridge Subdivision.

g. Resolution Directing the Clerk to Investigate a Petition for Voluntary
Annexation submitted by Peggy Hendrix for property located at 1210 Pee Dee
Road.

h. Resolution Accepting Financing Terms for 2 police vehicles, 1 fire vehicle, and

4 police in-car cameras.
Other Business
a. Grants Update Presentation.

Adjournment

SPECIAL ACCOMMODATIONS FOR INDIVIDUALS WITH DISABILITIES OR IMPAIRMENTS WILL BE MADE
UPON REQUEST TO THE EXTENT THAT REASONABLE NOTICE IS GIVEN TO THE TOWN OF ABERDEEN



AGENDA 3

ITEM....
Minutes
Regular Board Meeting
Aberdeen Town Board
August 24, 2015 Robert N. Page Municipal Building
Monday, 6:00 p.m. Aberdeen, North Carolina

The Aberdeen Town Board met Monday, August 24, 2015 at 6:00 p.m. for the
Regular Board Meeting. Members present were Mayor Robert A. Farrell, Mayor Pro-tem
Jim Thomas, and Commissioners Joe Dannelley, Elease Goodwin, and Pat Ann McMurray.
Commissioner Buck Mims was not in attendanc r-the meeting. Staff members in
attendance were Planner Jae Kim, Police Chief Tim ‘Wenz , Deputy Police Chief Carl
Colasacco, Deputy Police Chief Todd Weaver, O .Cer Justin Newberry, Officer Jesse Smith,
Offlcer Christina Ricks, Ofﬁcer Joshua Kearq; Officer Brian Chavis, Officer Leigh Ann Brooks,
Hiar 3ill: Zell, and Town Clerk
nestine Chapman,
"80\/ Scout Troop:800 members
nd approximately 6 other citizens

Alleg*ance W

2. Setting”""'df* he Agenda

] e by Commissioner McMurray, seconded by Commissioner

A motion:was.ma
he setting of the agenda as presented. Motion unanimously

Goodwin, to app!
carried 4-0.

3. Consent Agenda
All items listed below are considered routine or have been discussed at length in

previous meetings and will be enacted by one motion. No separate discussion will
be held except on request by a member of the Board of Commissioners.



a. Minutes of Special Called Meeting on June 22, 2015, Board Meeting on June
22, 2015, Special Called Meeting on June 29, 2015, Emergency Meeting on
June 30, 2015, Special Called Meeting on July 20, 2015, and Work Session on
August 10, 2015.

A motion was made by Mayor Pro-tem Thomas, seconded by
Commissioner Goodwin, to approve the consent agenda as presented.

Motion unanimously carried 4-0,

4, Informal Discussion and Public Comment

a. Police Department Officer Recognition

Police Chief Tim Wenzel recognized Lieutenant Leigh Ann Brooks for
achieving the Advanced Law ‘Enforcement Certifica " Police Chief Tim
Wenzel recognized Christina: achsevmg"‘ her Accident
Reconstructionist Certification.

e Ilbrary ‘Mr. Byrd stated the goal at this
Mr. Byrd stated to date, $8,000 has been
ld !;ke to ask for an obligation from the

Town owns and 'i“ r:the prob v to be held by the Town for the library to
build a parkmg lot ol Commissioner Goodwin asked if there is any obligation
n the land currently. Manager Zell stated there are currently no obligations
on-the land. Mayor Pro-tem Thomas asked if approval by the Board tonight

clusion inthe minutes would be enough to make this official. Manager
Zell sta‘-tégl_._he_fegl's that would get the ball rolling on this. A motion was made
by Commissioner Goodwin, seconded by Mayor Pro-tem Thomas, that the
Board authorizes the Mayor to write a letter to the Friends of the Llibrary
committing the proposed piece of property to the Friends of the Aberdeen
Library for 5 years in the event they develop the Styers property for a new
library in Aberdeen. Commissioner Dannelley asked about the historic
district, and what issues may come up because of that. Mr. Byrd stated the
Styers house can not be removed for 1 year, and after that time, it can be
removed from the site. Commissioner Dannelley asked if neighbors to the
property have been consulted on their thoughts about this site for the library.
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Mr. Byrd stated no, he has not contacted neighbors around the site yet.
Commissioner Dannelley asked if this commitment is critical at this point
towards the fundraising efforts for the library. Mr. Byrd stated an election is
upcoming, and there could be potential leadership changes, and he wants to
make sure that this effort continues moving forward. Commissioner
Dannelley asked if the American Legion folks have been talked with. Mr. Byrd
stated the American Legion folks are not overly enthusiastic. Commissioner
McMurray stated she feels like the proposed location is in the heart of
Aberdeen, and is a great location. Motion unar __mousiy carried 4-0.

C. Richard Ray gave a brief history of the s Mill Pond Park and the history
behind it. Mr. Ray stated he wouid::iike the. area around the Bethesda
Cemetery to remain as it is, and undasturbed

d. Brandon Bassett, with Boy Scout roop 800, presented he Town Board with a
plague for their support with his Eagie Scoutt roject. :

Financial Report

Manager Zell stated there ort until the October Board
Meeting. 2

Old Business

,_,_rmg for Conditional Use Permit #15-03 submitted
by ethesda ives; LLC. — Public Hearing will be continued to September 14,

rrell opened the Continuation of the Public Hearing for
Conditional Use Permit #15-03 submitted by Bethesda lves, LLC. Mayor
Farrell stated this public hearing will be continued to September 14, 2015 on
request by the property owner of the property.

b. Public Hearing for an Annexation petition submitted by PCC Realty, LLC for
property {ocated at The Pit Golf Links off of NC Highway 5.



Mayor Farrell opened the Public Hearing for an Annexation petition
submitted by PCC Realty, LLC for property located at The Pit Golf Links off of
NC Highway 5. Planner Kim stated staff recommends the Board accept input
from the public and John May is here this evening as well to answer any
questions. John May stated this piece of property was never annexed into
the Town of Aberdeen. Mavyor Farrell stated this is approximately 400 acres
of land. Mr. May stated to his knowledge there is not currently any
development proposed for this piece of property With no further discussion,
Mayor Farrell closed the public hearing on an‘Annexation petition submitted
by PCC Realty, LLC for property located at t Golf Links off of NC Highway

L dl»nance to Extend the Corporate
Limits of the Town arolina for Annexation #49-115.

Motion unanimously

by Mayor Pro-tem Thomas, seconded by Commissioner
Meeting. Motion unanimously carried 4-0.

Minutes were completed in

Robert A. Farrell, Mayor

Minutes were approved

Draft form on August 24, 2015 on September 28, 2015



Minutes
Waork Sessich
Aberdeen Town Board

September 14, 2015 Robert N. Page Municipal Building
Monday, 6:00 p.m. Aberdeen, North Carclina

The Aberdeen Town Board met Monday, September 14, 2015 at 6:00 p.m. for the
Work Session. Members present were Mayor Robert:A:Farrell, Mayor Pro-tem Jim
Thomas, and Commissioners Joe Dannelley, Pat Ann Murray, and Elease Goodwin.
Commissioner Buck Mims was not in attendangg - meeting. Staff members in

loseph Keel, Town Manager Bill Zell, a
Morphis, Barbara Allred, Ken Byrd, Ray Sh
leff McCIuskey, lerry & Pat Caddell, Bil

omas stated in an email he received, it was stated that he
‘as well. Mayor Pro-tem Thomas stated he does not recall
4.‘c6nversation took place, but he did have a conversation in the
company of friends regarding the parcel of land related to Conditional Use Permit

the date of when

#15-03, and some confusion was had about who owned the property. Mayor Pro-
tem Thomas stated Mr. Alan Casavant had told him that acreage would be sold for
$12,000 an acre to adjoining property owners. Mayor Pro-tem Thomas stated he
contacted Clyde Patterson, who lives in Broadway. Mayor Pro-tem Thomas asked
Mr. Patterson if he owned the property in question, and Mr. Patterson stated he
owns the property, and Alan Casavant represents him. Mayor Pro-tem Thomas
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stated he does not know Ms. Lyne, which is who the email was from. Attorney
Morphis asked if this conversation was before or after the current conditional use
permit application. Mayor Pro-tem Thomas stated the conversation took place prior
to the current conditional use permit application for this property. Commissioner
Dannelley stated he does not see any grounds to recuse Mayor Pro-tem Thomas. A
motion was made by Commissioner Dannelley, seconded by Commissioner
Goodwin, that no conflict of interest was identified for Mayor Pro-tem Thomas
related to the Bethesda Ives Conditional Use i

ermit application.  Motion
unanimously carried 3-0.

at stub- streets are not comphant then
oard could consider that does not include
key stated the Board is free to move

i McMurray, seconded by Commissioner Goodwin, to
continue the Pub‘h ea"ring to 9/28/15. Motion unanimously carried 4-0. Agenda
Item scheduled for Public Hearing on 9/28/15.

Consider action on Conditional Use Permit #15-03 submitted by Bethesda lves, LLC.

Agenda Item delayed to 9/28/15. Agenda item scheduled for New Business
on 9/28/15.




Mayor Pro-tem Thomas stated at this time the meeting will relocate to the
Conference Room.

Once the meeting relocated to the Conference Room, the following people
were in attendance: Mayor Robert A. Farrell, Mayor Pro-tem Jim Thomas, and
Commissioners Joe Dannelley, Pat Ann McMurray, and Elease Goodwin; Staff
members in attendance were Planning Director Pam Graham, Planner Jae Kim,
Athletic Coordinator Joseph Keel, Town Manager Bill Zell, and Town Clerk Regina

iker, Mr. & Mrs. Brian Bowles, Tim
. ibmey T.C. Morphis, and Frankie

Rosy; Others in attendance included Lisa Ca
Marcham, Barbara Allred, Ken Byrd, Ted Natt
Holt.

Special Event Permit Request submitt y Aberdeen E!eme'g}f 1

Athletic Coordinator Joseph Kee Carriker has submitted a special
events permit application for The Tiger 5k Fun Run as a fundraiser for Aberdeen
Elementary School on Octdt}: 2015, Athletic Coordinator Keel stated most of

the road blocking will take place on nd Chapm Streets Athletic Coordinator

UDO Text Amendments.

a. UDO Text Amendment #15-03 Regarding Administrative Mechanisms.
b. UDO Text Amendment #15-07 Regarding Appeals.
c. UDQC Text Amendment #15-05 Regarding Hearing Procedures.

d. UDO Text Amendment #15-06 Regarding Permits and Plats.



e. UDO Text Amendment #15-12 Regarding Variances,
f. UDO Text Amendment #15-09 Regarding Permissible Uses.
g. UDO Text Amendment #15-10 Regarding Special Exceptions.

Director Graham stated Town staff has prepared a number of
proposed ordinance amendments, some of which were mandated by recent
changes to state law, and one that has been prepared in response to a recent
blic Hearing on 9/28/2015.

court decision. Agenda ltem scheduled for#

Proposed Amendments to the Planning Depa,ﬁ_i:'. men e Schedule.

Planning Director Pam Graha;_'__n“ ey Childress have been

"'!e_. Director Graham

partment Fee Sche '
effort to clarify fees forapplicants and staff,

working on updates to the Planning:
stated the revisions are suggested in

nd to ellmméte"'categones that

to ensure that appropriate fees are being c'_;arge
are redundant or have seen in recent y

Director Graham reviewed the

he following:

ruction — stick-built sheds are
_,1,_}.{9 sheds are handled separately

category with a flat fee of $50. The per outlet charge has also been removed;

- Miscellaneous™categories have been added for electrical and mechanical work

not already covered in an existing category;

- Tents that reguire inspection per the building code are included, with a flat $50
fee;

- Fire Suppression Systems {wet and dry chemical systems as opposed to
sprinklers) are included, with a flat $100 fee;



- Terminology for Manufactured Homes is updated and Modular Homes are
included as a separate category, indicating that they are to be treated the same
as stick built residential;

- Site Plan Review fees are clarified to prevent double fees for subdivisions. All
subdivisions are charged for preliminary and final plat review as a single charge
of $150 + $10 per each iot over ten. Major subdivisions are also charged a 5250
conditional use permit fee due to the public hearing requirement. The additional
Site Plan Review charge of $250 + $20 per ac
other than subdivisions because such propt do not require preliminary/final

wver one applies to proposals

plat review;

- Code of Ordinances Text Amendments not requested |
from UDO Text Amendments, and _“_‘arry a fee of SlSO as

-staff are now separate
_"posed to $300 due to

was made by Commissioner Dannelley,
0 approve the proposed amendments to
':e by resolution. Motion unanimously

ated there are currently two empty seats on the Planning
illed due to individuals moving outside of the jurisdiction

Koch served as an ET) alternate. Both terms expired in June 2015. Mr. Watson has
moved from the jurisdiction and therefore is not eligible for reappointment. Mr.

Koch has declined to be considered for reappointment due to health issues. Director
Graham stated staff is requesting Tim Marcham be reappointed to the Planning
Board with a term expiration of lune 2018. Director Graham stated there are 4
applicants for the remaining regular position, and there are no applications for the
ETJ alternate position. Director Graham stated the 4 applicants for the regular
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position are Ron Utley, Mike Ratkowski, Brian Bowiles, and Bill Prevatte. A motion
was made by Commissioner McMurray, seconded by Commissioner Dannelley, to
reappoint Tim Marcham to the Planning Board as a regular member and appoint
Brian Bowles to the Planning Board with term expirations of June 2018. Motion
unanimously carried 4-0.

Resolution of Support for Moore County Comprehensive Transportation Plan.

Mavyor Farrell stated he received a call f “a business merchant on US
Highway 1 that was concerned about the adve_[s" ffect on his business. Mayor Pro-
tem Thomas stated he sees this as a great:dj_ rtunity to plant trees/shrubbery in
the center of the superstreet. Franki M'CNEH shared: uls thoughts on the super

street being proposed, and how he bglieves it will create more traffic on the roads,

because when you want to go to a busmess on the other side 'fﬁthe street, you will
have to pass it twice to go there. Mayor‘:{?' tem Thomas sugges‘ 1 d_ktaikmg with the
Police Chief to see his thoughts on it, sin _ ersey aiready has these super
streets in place. arre i e is.a timeline where this resolution
needs action tonight.

resolution, and sh

Resolution to Accept Renewed Surety Bonds to Guarantee infrastructure at Legacy

Lakes.

Planner Kim stated the surety bonds guaranteeing infrastructure at Legacy
Lakes is set to expire on 10/10/15. Planner Kim stated this resolution is to accept
renewed surety bonds to guarantee infrastructure at Legacy Lakes. Mayor Farrell
asked how long the unfinished roads can remain unfinished without the top coat of
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10.

paving. Planner Kim stated the last contact for El Star stated the top coat would be
started in 2016. Ken Byrd stated the residents were told the top coat would be put
on this past spring, then were later told this fall, now they are hearing 2016. Mr.
Byrd stated it is very inconvenient for residents having to dodge manhole covers.
Director Graham stated the original conditional use permit stated the top coat
would not be required until development reaches 25%. Mr. Byrd stated at the
current rate of development, the neighborhood will never reach 25%. Mavyor Farrell

asked if there is any way to tie the approval of the; ""?:"urety bonds to progress being

made on the top coat. Director Graham st she will need to research the
conditional use permit for the project and:se at the language is. Attorney
Morphis recommended putting off actionto 9/28/15-until some research could be
done. The Board agreed to delay act antil 9/28/15. Agenda Item scheduled for

New Business on 9/28/15.

Resolution to Accept a Letter of Credit to ee installation_;g.f___Sidewaiks for

funding and one o ho}ée was approved, which was the crossing across US Highway 1
to Aberdeen Lake Park. Director Graham stated the other item approved by
resolution at that time, but did not make the cut, was the Johnson Street sidewalk.
Director Graham stated we are now at the beginning of the process again, to present
projects for consideration of funding, and staff would like to forward this project in
the process. Commissioner Dannelley stated since all the ducks are in a row for this

project, he would recommend putting this item back before NCDOT for



11.

consideration. There was some discussion about adding sidewalks at Mike’s Place,
going to the residential neighborhoods. Director Graham stated the challenge, is
that project is not in position to move forward at this point, which leaves us with the
Johnson Street sidewalk project which is ready to move forward. The Board agreed
to move forward with the Johnson Street sidewalk project.

Other Business.

4.

Discussion on new trash pick-up schedule.

Mayor Farrell was concerned abg

ticitizens that have a Monday pick-

staff look at this again, and
on holidays.

Ditches on roadside:’

Director Grm_am stated she discussed with the Attorney options available,
Attorney Morphis stated there are a variety of items that could be approved
by conditional use permit. Attorney Morphis stated in Aberdeen he really
thinks it depends on how complicated the project is. Attorney Morphis
stated he thinks staff is looking for some guidance on if providing findings of
fact in advance to the Board is necessary for all conditional use permits.
Attorney Morphis stated he thinks findings of fact may be helpful in

complicated conditional use permits. Commissioner Dannelley asked how
8



12.

13.

staff would determine if the conditional use permit is complex or not?
Attorney Morphis stated one option might be to determine during the public
hearing if findings of fact are needed before a decision can be made.
Commissioner Dannelley suggested making the decision at the Work Session
prior to the public hearing, so that staff has guidance on how to prepare.

Ken Byrd thanked the Board for their letter of support for the Friends of the
Aberdeen Library. ;

Closed Session pursuant to N.C.G.S. 143-318.11{a}{3) to discuss a matter within the

attorney-client privilege.

conded by Commissioner
18.11(a)(3) to discuss
carried 4-0.

‘:}}per Dannelley, st
uant to N.C.G.S. 14z
a matter within the attorney-client privilege. Motion unanimous|

A motion was made by Commi

Goodwin, to go into Closed Sessionp

The Board returned from Closed Sessi

A motion was made by Mavyo o-tem Tho s, seconded by Commissioner

Goodwin to open regular session;:Motion:unanimously

Adjournment

Pro-tem Thomas, seconded by
Work Session. Motion unanimously

Regina M. Roéy,.

Minutes were comﬁle d i
Draft form on September 14,

Robert A. Farrell, Mayor

Minutes were approved
on September 28, 2015



TOWN OF ABERDEEN
AGENDA ITEM ACTION REQUEST FORM

This form must be completed and attached to all supporting documentation for items
to be included on the Town of Aberdeen Board agenda. One (1) form per agenda item.

Submitted By: P Graham Department: Planning

Contact Phone # 4517 Date Submitted: 96115

Agenda [tem Title: Continuation of Public Hearing for Conditionat Use Permit CU #15-03 Submitted by Bethesda tves, LL.C

Date of Board Meeting to hear this item: 9/28/2015

Board Action Reguested:
New Business _ Information Only ,D_
Old Business | | For Action at Future Meeting _[:L, Date

Public Hearing Informal Discussion & Public Comment
Other Business _..[:L_ Consent Agenda

Summary of Information:

Special requests (i.e. Needs to be first on the agenda due to schedule of guest, etc.):




Town of Aberdeen Planning & Inspections Department
115 N. Poplar Street PO Box 785

Aberdeen, NC 28315

(910) 944-7024

MEMORANDUM TO THE BOARD OF COMMISSIONERS — September 28, 2015 — Public Hearing

Applicant:
Bethesda Ives, LL.C

Request:
Conditional Use
Permit CU #15-03
fora 38 Lot
Residential
Subdivision

Location:

West of Bethesda
Road near Bethesda
Presbyterian Church

Parcel ID:
00054112

Zoning:
R20-16

Existing Use:
Vacant

Proposed Use:
Major Subdiviston

Prepared by:
Pamela Graham,
Planning Director

New information is shown in bold type

Deseription of Conditional Use Permit Request

Bethesda ives, LLC requests a conditional use permit (CUP) for a 38 lot residential
subdivision on a vacant tract comprising a total of 51.46 acres. The property is
accessed from Bethesda Road just north and across from the historic church
structure. The applicant seeks approval of the use, open space, and number of lots
subject to final engineering through the Site Plan Review process. Additional
construction detail will be provided at that time for staff review. A public hearing
was held on the item on June 22, 2015 and contfinued until the next regular
meeting (August 10, 2015). Prior to the 8/10 meeting, staff accepted data from
citizens that was believed to warrant further review and the public hearing was
continued until August 24, 2015, however, the applicant requested a delay until
the September Work Session so that their engineer could attend the public
hearing. The department’s consulting engineer, Mr. Gary McCabe with Red
Line Engineering has provided a written review of the data with supporting
documents. The review is enclosed with this memo.

In addition to Mr, McCabe’s report, new information has also been received by
heirs to the property to the south of the proposed development. These items,
enclosed for reference, are as follows:

1. A written document indicating that the heirs have provided a “Right of
First Refusal” to the Bethesda Cemetery Association for their property
adjoining the subject property;

2. A written statement signed by the heirs reiterating their commitment to
the Bethesda Cemetery Association for right of first refusal, and
clarifying that they have no plans to sell the property in the near future.

And finally, the applicants have provided an alternative plan, labeled “Option
B”, along with the following statement from their consulting engineer, Jeff
MeCluskey:




“I believe that it takes care of the concerns with Road D along with getting the cul-de-sacs below
500°. We would prefer not to do this plan, but if the concern with the stub street not being needed this is
what is being proposed.”

Staff has provided a separate analysis of “Option B” on pages 10-11 of this memorandum. Based on Mr.
MeCluskey’s statement, should the Board determine that the applicant’s original proposal does not

comply with the UDO, then the Board should consider whether Option B complies with the UDO,

Procedural Issues

§152-146 Table of Permissible Uses of the Town of Aberdeen Unified Development Ordinance (UDQO)
requires that all major subdivisions receive approval by the Town Board, and a recommendation by the
Planning Board, for a conditional use permit.

A recommendation is within the authorized jurisdiction of the Town Board.

The UDO directs in §152-54 that the Planning Board shall make a recommendation for issuance of a
conditional use permit unless it concludes, based upon the information submitted, that:
1. The requested permit is not within its jurisdiction according to the Table of Permissible Uses, or
2. The application is incomplete, or
3. If completed as proposed in the application, the development will not comply with one or more
requirements of this chapter. (The “chapter” in this context is the UDO).

Furthermore, as directed by §152-54(D), even if the Board finds that the application complies with all other
provisions of this chapter, it may still deny the permit if it concludes, based upon the information submitted,
that if completed as proposed, the development, more probably than not,

1. Will materially endanger the public health or safety, or

2. Wiil substantially injure the value of adjoining or abutting property, or

3. Will not be in harmony with the area in which it is to be located, or

4. Will not be in general conformity with the land-use plan, thoroughfare plan, or other plan specifically

adopted by the Town Board.

Following a recommendation by the Planning Board to the Town Board for approval or denial of an
application, the item will be scheduled for a public hearing where public input can be accepted by the Town
Board in advance of a final decision. The Town Board acts in a quasi-judicial capacity when considering a
conditional use permit application and shall consider the recommendations of the Planning Board and staff in
their decision. Though they are not bound by those recommendations, they are required to use the same criteria
in formulating their decision as is used by the Planning Board in their recommendation.

In considering whether to approve an application for a conditional use permit, the Town Board shall proceed
according to the following format:
1. A simple majority vote is required to approve any motion related to the issuance of a conditional use
permit.
2. The Town Board shall consider whether the application is complete. If the Town Board concludes that
the application is incomplete and the applicant refuses to provide the necessary information, the
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application shall be denied. A motion to this effect shall specify either the particular type of
information lacking or the particular requirement with respect to which the application is incomplete. If
a motion to this effect is not approved, this shall be taken as an affirmative finding by the board that the
application is complete. Staff has deemed the application to be complete.

3. The Town Board shall consider whether the application complies with all of the applicable
requirements of the UDO. If a motion to this effect passes, the Town Board need not make further
findings concerning such requirements. If a motion fails or is not made then a motion shall be made
that the application be found not in compliance with one or more of the requirements ot the UDO. Such
a motion shall specify the particular requirements the application fails to meet. Separate votes may be
taken with respect to each requirement not met by the application. It shall be conclusively presumed
that the application complies with all requirements not found by the Town Board to be unsatistied
through this process.

4. 1If the Town Board concludes that the application fails to comply with one or more requirements of the
UDO, the application ghall be denied. If the Town Board concludes that all such requirements are met,
it shall issue the permit unless it adopts a motion to deny the application for one or more of the reasons
set forth in subsection 152-54(D). Such a motion shall propose specific findings, based upon the
evidence submitted, justifying such a conclusion. (§732-54(D) may be found in the second full
paragraph of page 2)

Subseguent to an approved CUP, the applicant will be required to submit fully engineered construction
documents for inter-departmental review to insure that the development has met all Federal, State and local
regulations and permitting requirements, as well as any conditions attached to the CUP approval. No permits
authorizing development shall be issued until compliance with all applicable regulations and conditions has
been demonstrated.

Zoning (Exhibit attached)

The property is located north/northwest of the intersection of Bethesda Road and Bethesda Avenue in the R20-
16 zoning district. The R20-16 District was established for the principal use of land for low-density resident
agricultural purposes. The regulations of this district are intended to protect the agricultural sections of the
community from an influx of uses that would likely render them undesirable for farms and future development.
The attached Vicinity Zoning map shows the parcel abuts R20-16 zoning to the north, south, and east, R10-10
zoning to the west, and 1-H (Heavy Industrial) zoning for approximately 860 feet of the southern boundary
near the western comer. The I-H property is owned by Aberdeen & Rockfish Railroad. Other districts
represented in the general vicinity include R30-18 (Alexander and Barnell Streets) and R6-10 to the west
beyond the rail line (between Sycamore Street and US 1).

Open Space

Required open space is proposed in excess of the 20% requirement due to the existence of +/- 27.51 acres of
wetlands contained within the parcel, limiting buildable area. An existing sewer line crosses the property at
several points within the delineated wetlands. The UDO requires that the open space be “usable” in that it:

1. Is not encumbered with any substantial structure:
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Is not devoted to use as a roadway, parking area, or sidewalk;

Is not part of a roadway median;

Is not part of any privately owned lot that is used or intended for use for residential purposes;

Is legally and practicably accessible to the general public or to the residents of the development
where the open space is located; and

6. Does not consist of multiple small, noncontiguous pieces of land which are, as a practical matter,
inaccessible to all or most of the residents of the development,

L, R - V% T NG |

The UDO further provides that water bodies, such as ponds or lakes, and wetland areas associated with
recreational trail systems may also be counted toward open space requirements, as long as they satisfy the
following:
1. Are at least fifty (50) feet in width and function or will function as a substantial visual buffer;
and
2. Are configured or improved (e.g. through the installation of trails) in such a way as to be
conducive to actual use for pedestrian connections to community facilities and for recreational
purposes (i.e. walking or jogging) by the residents of the development where the land is located.

The choice as to the areas to be set aside as usable open space shall remain with the developer, provided that
all UDO provisions are met.

Article Xill, §152-198 requires that a minimum of 20% of usable open space be provided for Single Family
Residential developments. The total land area of the proposed project is 51.46 acres; conceptual plans
indicate that approximately 27.51 acres, or 53.8%, is being offered. The minimum 20% requirement could be
met with 10.3 acres if more buildable acreage was present. The applicant proposes to construct an 8 wide
natural walking trail along the sewer easement to meet the usability requirement for open space. Utilization of
the easement will reduce the need for vegetation removal to install the trail. Continued maintenance of the
open space, including the walking trail, shall be the responsibility of the developer, through establishment
of a Homeowners’ Association in accordance with UDO §152-179 and 152-180.

The open space proposal is in compliance with the UDO.

Landform and General Site Layout (Exhibit attached)

The property is vacant and heavily wooded with the exception of the sewer easement and an unnamed stream
that loosely follows much of the western property boundary. The stream is likely intermittent and reaches an
identified floodplain just offsite near the railroad line. The topography is relatively gentle and sloping to the
west towards the stream and floodplain with the steepest slopes occurring on lots to the north of Proposed
Road “C” and the five lots proposed for the end of EL Ives Drive. The wetlands in the area would be expected
to perform an important function in reducing flooding to the lower-lying areas both on site and beyond, as
well as providing wildlife habitat. One wetland crossing is proposed with Road “A” with an expected impact
area of 4,064 square feet. The vast majority of the wetlands are included in the open space calculation,
however, seventeen (17) lots have wetlands within their boundaries with nine (9) of these incorporating
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wetlands into the building envelope. The sketch plan indicates a typical building footprint on the three lots that
have the greatest amount of wetlands within the building envelope (lots 27, 37 and 38) as well as two lots with
atypical configurations that limit buildable area (lots 18 and 20) to show the buildability of those lots.
Buildability in this instance refers strictly to the lo’s ability to meet the dimensional standards required
for the district,

UDO Article XVI, Part 2, states in part:

§152-261 To the extent practicable, all development shall conform to the natural contours of the land,
and natural and preexisting man-made drainage ways shall remain undisturbed;

The proposed streets follow existing rights-of-way and/or align themselves with existing slopes to the
extent practicable. The existing drainageway/stream will remain undisturbed by the proposed skeich
plan. Staff recommends that rear lot lines that encroach into the wetlands be altered io coincide with
the wetland boundary when doing so would not make the lot unbuildable (lots 1, 6, 29, 30, 31, 32, 33,
34, 335, and 36 can likely achieve this with some adjustments to side lot lines and loi size). Also
recommended is that setback lines on lots 3, 17, 27, 28, 37, and 38 be adjusted to coincide with the
wetland boundary. This recommendation has been included in the list of recommended conditions as
condition #9.

§152-263 All developments shall be constructed and maintained so that adjacent properties are not
unreasonably burdened with surface waters as a result of such developments;

Development activities are anticipated to be confined to the higher elevations on the property which

are heavily buffered by wetlands at lower elevations. Curb and gutter is not proposed. Vegetated
swales within the rights-of-way are recommended in keeping with a low impact development design
and to provide the opportunity for paint source absorption of stormwater and less impact to the lower
lying areas.
UDO Article X1V, §152-215 states: Streets shall be related appropriately to the topography of the area.
In particular, streets shall be designed to facilitate the drainage and storm water runoff objectives set
forth in Article XVI ... and the street grades shall conform as closely as practicable to the original
topography. This concept is reiterated in §152-218 (A): Subcollector, local, and minor residential
streets shall be curved whenever practicable to the extent necessary to avoid conformity of lot
appearance.

The proposed streets follow existing rights-of-way and/or align themselves with existing slopes to the
extent practicable. The street layout does exhibit some curvature where existing rights-of-way are not
dictating form. Proposed Road “A" in particular takes measures to run at cross-slope fo the natural
contours and make crossing of the wetland at a location that has the best opportunity to lessen
impacts.

Notes and graphic representation provided on the conceptual plan indicate compliance with the dimensional
standards for the R20-16 District, as specified below. Staff will confirm compliance with minimum dwelling
unit and building height requirements prior to the issuance of zoning permits for each lot.




Transpertation

The project proposes a single access point from Bethesda Road. Approximately 350 vehicle trips per day
would be anticipated from the development, well below the 600 trip Town of Aberdeen requirement for a
traffic impact analysis as dictated by §152-163.21 of the UDO. The proposed access from Bethesda Road will
require DOT approval.

Staff has determined that a Traffic Impact Analysis will not be required by the UDQ for the project.

Three new streets are proposed for the project as well as two stub-outs and an approximately 200’ extension of
EL Ives Drive culminating in a new cul-de-sac as required by the UDO. The primary road is identified on the
sketch plan as Proposed Road “A™ which utilizes an unopened right-of-way from Bethesda Road with a length
of approximately 460 feet. Beyond that point, Road “A” will continue into the development, ending in a cul-
de-sac on an interior piece of higher ground to access eleven lots. Sidewalks are proposed for both sides of
Road “A” for the portions that are fronted by lots for the development on both sides of the road. Road “A” is
proposed to include a single sidewalk for the portion that connects lots 17 and 38 (fronted by wetlands on both
sides), the portion that connects lots 6 and 12 which fronts wetlands on one side, and the first 432 feet as
measured from Bethesda Road. Existing platted lots on the north side of that portion are not owned by the
applicant. The total length of Road “A” from the closest connection with an acceptable turnaround
{Road/Stubout “D™) is 899 feet.

The applicant has requested relief from the requirement that sidewalks be installed on both sides of all roads
in the development, as stafed on the plan “in an effort to be low impact and to help with meeting the green
growth criteria that in certain areas sidewalk would only be installed on one side of the street with proposed
lots and that in areas without houses abutting the road sidewalk wouldn't be installed. Areas that developer
requests sidewalk rot be installed between lots 17-38 (approximately 940 Ifi; lots 6-12 (approximately 750
if) . The UDO praovides for some flexibility to the Board's decisions on conditional and special use permits in
$§152-60(B), which states: *The permit-issuing board may not attach additional conditions that modify or alter
the specific requirements set forth in this chapter unless the development in question presents extraordinary
circumstances that justify the variaiion from the specified requirements.” The extensive presence of wetlands
on the site does present extraordinary circumstances, and the request for sidewalk relief is limited to areas
where the road abuts wetlands and no building lots are located, as well as along properties that are outside of
the development boundary.




Additionally, §132-217(F) allows for the permit-issuing authority fo permit walkways constructed with
materials other than concrefe when it concludes that:

(1) Such walkways would serve the residents of the development as adequately as concrete sidewalks; and

(2} Such walkways would be more environmentally desirable or more in keeping with the overall design of

the development.

Due to the existence of wetlands along the routes proposed for a reduction in the sidewalk requirement, the
Board may authorize walkways of a design suitable for environmentally sensitive areas to reduce impervious
surfaces and the resulting stormwater-driven pollutants that may impact the wetlands. Staff recommends that
only those areas of roadway that are adjacent to wetlands be considered for a reduction in the requirement,
The Planning Beard, during their deliberations at their 5/21/15 meeting, recommended a revision to the
conditions that would allow for partial relief from the sidewalk requirement but also required that the
applicant create an additional section in the proposed natural walkway system to make a conmection in the
area to the north of proposed Road “A". This connection is reflected in the attached " Pedestrian Plan " with a
revision date of 3/29/15.

Proposed Road “B™ also utilizes a portion of an unopened right-of-way and will connect Road “A” with Road
“C™ and an improved section of Dunoon Street. Road “B”™ will be a connector road of approximately 400 feet
in length. A sidewalk is proposed for the western side of the road, adjacent to the boundary of the
development.

Proposed Road “C” will provide a connection from Road “B” to Dunoon Street and continue for
approximately 650 feet, culminating in a cul-de-sac. Road “C” provides access to six lots in the proposal and
is shown to have sidewalks on both sides of the street.

Proposed Road “D” 1s a stubout for potential future connection to vndeveloped property to the south that is
outside of the proposed project area. The inclusion of stubout roads are addressed in §152-214(A) and (D) of
the UDO:

“The street system of a subdivision shall be coordinated with existing, proposed, and anticipated streets
outside the subdivision or outside the portion of a single tract that is being divided into lots as provided in this
section ... Whenever connections to anticipated or proposed surrounding streeis are required by this section,
the street right-of-way shall be exiended and the street developed to the property line of the subdivided
property (or to the edge of the remaining undeveloped portion of a single tract) at the point where the
connection to the anticipated or proposed street is expected. In addition, the permit-issuing authority may
require temporary turnarounds (o be constructed at the end of such streets pending their extension when such
turnarounds appear necessary to facilitate the flow of traffic or accommodate emergency vehicles.”

Though the inclusion of stubout roads in a subdivision design is addressed in the UDO, the permit-
issuing authority (Town Board) must determine if the proposal meets the intent of the specific language.
In particular, as stated in the paragraph above (reference to §152-214), the purpose of a stubout road is
to provide coordination with existing, proposed, and anticipated streets outside of the subdivision.
Subsequent to the last public hearing date on this item, staff received two documents from heirs to the
Margaret Troutman property that would potentially be accessed by the proposed stubout road. It




should be noted that if the Board determines that the stubout road does not meet the intent of the
relevant UDO language, the Proposed Road “A” cul-de-sac will exceed the 900 foot maximum allowed,
as measured from the next nearest connecting road (“Unopened R/W Road B”). The documents
include:

1. A signed Right of First Refusal offered to the Bethesda Cemetery Association. This document
gives the Cemetery Association the right to be the first party allowed to purchase the property if
and when it is offered for sale. It does not guarantee the transaction; the Cemetery Association
would have the right to decline, at which point the property could be offered or marketed to
others.

2. A signed document that states: This statement is intended to clarify our position concerning the
proposed stub road planned for the Bethesda Ives LLC development plan leading to a 28 acre
undeveloped parcel owned by the Troutman HRS. This parcel has passed through three generations
of the Troutman family and has never been offered for sell, nor do we have any plans io sell in the
near future. Our family has never been approached by Bethesda lves LLC to purchase our property
for future development. Therefore we believe the said road was planned only to meet the
requirements needed for plan approval. Our family is commitied to the Bethesda Cemetery
Association for first right of refusal should we decide to sell our property, or receive an offer to
purchase that generates an interest in selling the property.”

Aberdeen’s Fire Inspector has advised staff that the stubout is not required by the portions of the Fire Code
that have been adopted by the fown, and that, due (o its length of 42 feet, provides limited usefulness as a
turnaround for emergency vehicles. Regarding the length of the cul-de-sac Road “A", he advised that the
length of the road is not a concern but would look for an engineered design of the wetland crossing that would
allow accessibility to the full length of the road during major rain events. This level of engineering would be
expected to be provided by the applicant for the Site Plan Review process, following approval of the
conditional use permit.

The existing paved portion of Dunoon Street is accessed from EL Ives Drive and is approximately 170 feet in
length. It provides access to two corner EL Ives Drive lots whose homes have driveways off of Dunoon. The
remaining +/- 230 feet of Dunoon is an unopened right-of-way. Three vacant lots face this section of Dunocn
and are not included in the project proposal. The applicant proposes to construct approximately 75 feet of
roadway including a single sidewalk to the end of the Dunoon right-of-way to provide frontage to a corner lot
(lot #11) of the proposed development. The street would be stubbed out to allow for future connection of the
two portions of Dunoon. The future connection would require approximately 225 linear feet of roadway
construction. The developer is only required to improve the roads to the property line of the subdivided

property.

The proposed cul-de-sac at EL Ives Drive is currently required by the UDO for dead end streets. The applicant
is proposing to cap off the end of EL Ives with a cul-de-sac bulb for access to the five lots planned in that
portion of the project and to meet UDO requirements. No sidewalks currently exist on EL Ives and staff does
not recommend the proposed bulb be designed to include a sidewalk. However, the applicant has proposed




that the natural walkway system make a connection to the new EL Ives cul-de-sac to provide access to the
open space in the development.

§152-217 of the UDO allows for residential minor streets, local streets and subcollectors to be constructed
with six-foot wide shoulders and grass drainage swales on either side in Heu of curb and gutter, so long as the
street grade does not exceed a grade of six (6) percent. The applicant proposes swaled shoulders in lieu of
curb and gutter, a common Low Impact Design feature where conditions allow.

§152-218 calls for all permanent dead-end streets to be developed as cul-de-sacs. Except where no other
practicable alternative is available, such streets may not extend more than 500 feet, and in no case shall be
permitted to be over 900 feet, measured to the center of the turnaround. Proposed Road ‘A" measures 899
linear feet from the nearest connection (Road/Stubowut “D7), which falls just under the 900 foot maximum
requirement. 1{ the Board determines that the stubout road does not meet the intent of the relevant UDO
[anguage, the Proposed Road “A” cul-de-sac will exceed the 900 foot maximum allowed, as measured
from the next nearest connecting road (“Unopened R/W Road B”).

Landscaping and Screening

Street trees are required in accordance with §/352-315: Along both sides of all newly created streets ... the
developer shall either plant or retain sufficient trees so that, between the paved portion of the street and a line
running parallel to and fifiy (50) feet from the center line of the street, there is for every thirty (30) feet of
street frontage at least an average of one (1) deciduous tree that has, or will have when fully mature, a trunk
at least twelve (12) inches in diameter. Staff will work with the developer to insure that this section is
cemplied with prior to the issuance of zoning permits for lot development, using appropriate species as
directed by Section 98.03 of the Code of Ordinances, and Appendix J of the UDO.

§152-317 provides for the retention and protection of large trees, specifically: Fvery development shall retain
all existing trees twelve (12) inches in diameter or more and no tree twelve (12) inches in diameter or greater
shall be removed from the public right-of-way unless the retention of such trees would, in the opinion of the
staff, unreasonably burden the development, landowner or maintenance of utilities. The applicant has not
provided a tree survey showing locations and sizes of all trees in the project area that meet this standard. The
UDO requirement of a tree survey allows for the existence of significant trees to be considered when
designing the project and to provide staff with documentation of the existing conditions. Staff will require a
tree survey be provided for the required Site Plan Review process following approval of the conditional use
permit. Clearing, grading, and lot and street layout should respect the existing conditions, including
topography and significant trees.

Water and Wastewater

Town of Aberdeen water and sewer are currently accessible to the site.




General Conformity with Plans

The 2030 Land Development Plan Future Land Use Map adopted in 2005 identifies this project area as low-
density residential with environmentally sensitive areas evident. This designation is consistent with both the
current zoning and the existing residential uses in the immediate vicinity. The Plan also states that
“conservation subdivisions” may be an appropriate development pattern for new development within the
town’s jurisdiction. Conservation subdivision design is intended to identify what is important to preserve on a
site with development concentrated in the more suitable portions. Considerations such as preserving farmland
and environmentally sensitive areas, avoiding steep slopes, and preserving the scenic view from the roadway
are common elements in conservation subdivisions.

The Aberdeen Pedestrian and Bicycle Transportation Plans recommend the following for all new residential
subdivisions:
. Sidewalks and marked crosswalks on all new roads in accordance with the design guidelines included
in the Pedestrian Plan;
2. Marked sharrows, or bicycle shared-lane markings on all new roads in accordance with the guidelines
in the Bicycle Plan.

The Green Growth Toolbox (GGT), adopted by the Board of Commissioners in 2010, shows the existing
stream with a recommended 100 foot buffer along either side. The sketch plan being considered complies with
this recommendation with the stream and wetlands being incorporated into the open space. The proposed
walking trail will require sensitive placement to avoid impacts to the stream and buffer, A Green Growth
Toolbox Assessment exhibit is included for reference. It should be noted that the wetlands are not included in
the GGT data layer set, though they have been flagged by an environmental consultant. Staft has asked the
engineer on the project to provide any available documentation that the Army Corps of Engineers has verified
the delineation.

Staff considers the proposal to be in general conformity with plans adopted by the Town Board.

“Option B” Analysis

The alternative “Option B” plan offered by the applicant primarily differs from their preferred plan in
the following ways:

e Proposed Road D has been converted from a stub-out road to a cul-de-sac serving lots 25 and 26.
The length of Road D as propesed in this option is 88.91 feet;

The applicant has stated that the change has been made to address concerns with the stub-out
road configuration included in the original plan. Aberdeen’s UDO addresses cul-de-sacs with the
Jollowing language:

o Cul-de-sacs are defined as minor or local streets that terminate in a vehicular turnaround;
*  Minor Streets are streets whose sole function is to provide access to abutting
properties and serves or are designed to serve not more than nine (9) dwelling units
and are expected to or do handle less than seventy-five (75) trips per day;
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= Local Streets are streets whose sole function is to provide access to abutting
properties and serves or are designed to serve at least ten (10) but no more than
twenty-five (25} dwelling units and are expected to or do handle between seventy-five
(75) and 200 trips per day;

o UDO §152-218(C) states that except where no other practicable alternative is available, cul-
de-sacs shall not extend more than 500 feet, and in no case shall be over 900 feet as
measured to the center of the turnaround. There is no minimum length requirement for cul-
de-sacs;

o The configuration of Road D in this option is compliant with the UDO;

e An additional cul-de-sac is being proposed by Road E, located approximately 236 linear feet
from the end of Road A (also a cul-de-sac). Lots 28, 29, and 30 have been redesigned to
accommodate the new Road E. The distance between Road D and E is calculated to be 986.85
feet;

UDO § 152-218(F) calls for streets to be laid out so that residential blocks do not exceed 1,000
Jeet, unless no other practicable alternative is available. The configuration of Road E in this option
is compliant with the UDO;

e Proposed open space is reduced from +/- 27.5 acres to +/- 27.1 acres, or 52.7%.

UDO §152-198 requires that a minimum of 20% of the developmeni acreage be set aside as
permanently usable open space. The open space proposed in this option is compliant with the UDQO,

No change to the pedestrian network, including sidewalks and natural trail system, is evident in the
“Qption B” plan, with the exception of the inclusion of sidewalks along the entirety of the proposed
streets modified by the plan, The extracrdinary circamstances presented by the extensive presence of
wetlands on the site still provides the Board with the ability to grant relief from the full requirement
for sidewalks on both sides of all new streets. The decision to lessen wetland impacts by such relief is
entirely at the Board’s discretion.

Quasi-judicial Procedure

As a quasi-judicial matter, the Town Board must consider all evidence presented during the public hearing in
their decision regarding conditional use permits, and even if they find that an application complies with all
other provisions of the UDO, may still deny a permit if it concludes, based upon the information submitted at
the hearing, that the development, more probably than not:

Will materially endanger public health or safety?

Will substantially injure the value of adjoining or abutting property?

Will not be in harmony in the area in which it is to be located?

Will not be in general conformity with the Land Use Plan or other plans specifically adopted by the
Board?

o b

It should also be noted that staff has received a “Protest Petition” signed by ten affected property owners
which references NCGS §160A-385. Staft has explained to the individuals who submitted the petition (Mr.
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and Mrs. Caddell) that such petitions are only relevant for rezonings or other map amendments and do not
apply to the current circumstances of this proposal. The Caddells wished to submit the petition for information
to the Board to express their wish that the proposal be denied. The Board may not consider this to be a formal
protest petition as provided for in the General Statutes referenced, but may consider it as a general protest to
the proposal by affected property owners. The petition is enclosed for reference.

Also enclosed is a report provided by the Caddells that was prepared by the Department of Agriculture Soil
Conservation Service in 2003. The Caddells have asked that staff review the report and assess the potential
impact of the proposed development in relation to the report, however, §152-55(B) of the UDQ states that the
burden of presenting evidence to the permit-issuing board sufficient to lead it to conclude that the application
should be denied for any reason shall be upon the party or parties urging this position, unless the information
presented by the applicant in his application and at the public hearing is sufficient to justify a reasonable
conclusion that a reason exists to so deny the application. Staff does not feel that they have the authority to
determine the potential impacts of the development as it relates to the report’s data.

Furthermore, as noted in the opening paragraph of this memo, data regarding stormwater runoff and
soils on and near the site was provided to staff by Mr. Jerry Hall that has now been reviewed by the
town's consulting engineer, Mr. Gary McCabe. These items are enclosed for reference. In brief, Mr.
McCabe’s review states the following:

1. Based on available data, the entire site appears to be above the nearest base flood elevation;
it does not appear that the proposed development will significantly alter the overall drainage
patterns of the approximately 632 acre drainage area;

3. The development will require permitting from the Neorth Carelina Dept. of Environment and
Natural Resources (NCDENR} and possible the Army Corp. of Engineers;

4. Soils and stormwater runoff data provided by Mr. Hall is incomplete and contains some
inaccuracies which could be misleading;

5. A pre vs. post development analysis of stormwater runoff rates is recommended during the site
plan review process;

6. While scils maps can provide a general sense of existing soils and their characteristics, an
evaluation by a licensed geotechnical engineer and/or soil scientist is recommended during the
site plan review process;

7. The eleven (11) proposed lots and the proposed single wetland crossing that contain Tillery silty
loam soils represent the most marginal soil suitability within the propesed developed area; a
geotechnical engineer’s evaluation should address these lots, design of the roadway and the
wetland crossing, and stormwater and utility improvements.

Recommendations and Suggested Motions

Planning staff’s review of the proposal has identified few issues regarding the proposal’s compliance with the
Town of Aberdeen UDOQ, and these are himited to the applicant’s request to be relieved of the sidewalk
requirement in certain areas of the plan. The Board may determine that the presence of wetlands on the site
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and the instances where the proposed roads do not front buildable land presents extraordinary circumstances
that would warrant flexibility in the sidewalk requirement, as provided for in §152-60(B) of the UDOQO.
Condition #7 Is included as an option for the Board’s consideration.

The Board also has an option of approving alternate materials for sidewalks within the development if they

conclude that:

(1} Such walkways would serve the residents of the development as adequately as concrete sidewalks, and
(2} Such walkways would be more environmentally desirable or more in keeping with the overall design of

the development.

Staff recommends that the Board accept public comment regarding Conditional Use Permit CU #15-03
during the public hearing scheduled for June 22, 2015 and render a decision on the application at their
earliest convenience. The following is a recommended format for motions to be made at that time.

Motion 1:

Motion 2:

Maotion 3:

Motion 4:

Motion 5:

Motion 6:

Motion 7:

CU #15-03 (is/is not) within the jurisdiction of the Town Board according to the
Table of Permissible Uses.

CU #15-03 (is/1s not) complete as submitted.
CU #15-03, if completed as proposed, (will comply with all/will not comply with one
or more) comply with one or more requirements of the UDO. If not, specify the

requirement.

CU #15-03 (satisfies/does not satisfy) Finding #1: will not endanger public health or
safety. If not, list why.

CU #15-03 (satisfies/does not satisfy) Finding #2: will not substantially injure the
value of adjoining or abutting property. If not, list why.

CU #15-03 (satisfies/does not satisty) Finding #3: will be in harmony with the area in
which it is located. If not, list why.

CU #15-03 (satisfies/does not satisfy) Finding #4: will be in general conformity with
Land Use Plan or other plans specifically adopted by the Board. If not, list why.

Per UDO §152-54(c), If the Board votes that the application is not complete as submitted (Motion
#1), or that the proposal will not comply with one or more requirements of the UDOQ if completed
as proposed (Motion #2), the application may not be approved. If the Board votes that the
application satisfies all requirements of the UDO and findings 1-4, they shall approve the

application.

Motion 8:

Based on the Findings of Fact and the evidence presented, the Town Board:
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Site Aerial

Green Growth Toolbox Assessment

Overlay Map

Affected Party Petition

2003 Soil Conservation Service Report provided by Jerry and Patricia Caddell
Stormwater runoff and soils data provided by Mr. Jerry Hall

Report by Town of Aberdeen Consulting Engineer Mr. Gary McCabe
Letter to Aberdeen Town Mayor and Commissioners from Concerned Aberdeen Citizens
Staff Email to Mayor and Commissioners dated 9/2/2015

Right of First Refusal Decument Provided by Margaret Troutman Heirs
Clarification Statement Provided by Margaret Troutman Heirs
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. For office use only:

Town of Aberdeen

3 _
Planring Department . Application No.
Phone: (910} 944-7024 3 -
Fax: (910) 944-7459 . Date Received:

'_ Amount Received:

Conditional Use Application

NOTES: - DEADLINE FOR SUBMITTAL IS ONE MONTH PRIOR TO THE APPLICABLE MEETING DATE
OF THE PLANNING BOARD.
-~ ALL APPLICATIONS MUST BE ACCOMPANIED BY A SITE PLAN, SEE SITE PLAN
APPLICATION CHECKLIST FOR REQUIRED ITEMS,

APPLICANT INFORMATION:
Applicant: Bethesda Ives, LLC

Phone No. 0 -3%1 01231 Cell No._ 1D 1003 -5 300 Email:_marKeNolued
. pinehurst . net
Applicant’s Address YO Boy, 4293 Prne hurst . Ve, 283714

Property Owner;_Same as Applicant

Owner's Address; Same as Applicant

PID #00054112
Property Location Address; Bethesda Rd, E.L. ves Dr and Bunoon St LRK# PIN 857015544714

CONDITIQNAL USE REQUEST:
A.  Existing Zoning:_R20-16

B. Existing land use on property: Vacant

C. Requested land use: Single Family Resldential

THE BOARD MUST MAKE THE FOLLOWING FINDINGS OF FACT IN ORDER TO APPROVE A
CONDITIONAL USE PERMIT. PLEASE PROVIDE INFORMATION TO SUPPORT THE FOLLOWING
STATEMENTS.

STATEMENT OF JUSTIFICATION:

A. The establishment, maintenance or operation of the conditional use will not be detrimental to or
endanger the public health, safety, morals, comfort or general welfare:
The proposed single family residential Is compalible with the existing adjacent land use which is single family residential.

B. The conditional use will not be injurious to the use and enjoyment of other property in the immediate
vicinity for the purposes already permitted or substantially diminish and impair property values
within the neighberhoed:

The praposed single family residential will be similar in nature fo the existing lot sizes of the adjacent single family homes

and the proposed houses will also be similar in value to the existing neighborhood. o Inaher n Value .
)




C. The establishment of the conditional use will be in harmony with the area in which it is fo be located
and will not impede the normal and orderly development and improvement of the surrounding

property for uses permitted in the district:
The proposed development includes creating connections 1o the existing stub streets that currently exist and instaliing

permanent cul-de-sacs for emergency vehicle turnarounds along with opening existing unopened right of ways and

creating a stub connection to the South from Road "D" that will serve as a fulure connaction.

D. The exterior architectural appeal and function plan of any proposed structure will not be so at
variance with either the exterior architectural appeal and functional plan of the structures already
constructed or in the course of construction in the immediate neighborhoed or the character of the
applicable district as to cause substantial depreciation in the property values within the

neighborhood:
The proposed development will have homes that are similar in nature to the existing homes and will include a

cornbination of siding on the sides and rear and the front eievation will generally have siding with accents of V_an J
o

shakes, stone veneer and brick.

E. Adequate utilities, access read, drainage and/or necessary facilities have or are being provided:
The proposed development will include constructing public water and sanitary sewer along with public reads built

to the Town and NCDOT standards for acceptance.

F. Adequate measures have been or will be taken to provide ingress and egress so designed as to

minimize traffic congestion in the public streets:
As mentioned above in itam "C" several of the roads consist of connections to existing dead end roads thal will be properly

permanently dead end with a cul-de-sac or opening unopened right of ways. Uliimaiely the projec! involves 2 connections

to Bethesda Road {E.L. Ives Road and an existing Unopened right of way calied Road "A")

G. The conditional use will be in general conformity with the land-use plan, thoroughfare plan, or other

plan specifically adopted by the Town:
The proposed plan is in conformance with the zoning and land use plan. The proposed developmend also has included

connectivity as illustrated within the Town adopted Pedestrian Plan as illusirated in Priority Project #6 (Downtown fo

Maleolm Blue Greenway). The plans include sidewalks and walking trails.

H. The conditional use in all other respects, conforms to the applicable regulations of the district in

which it is located:
The proposed development is in accordance with all aspects of the zoning ordinance and Town Ordinances.

Acceptance of this application does not imply approval of this request. T realize that this application may be
denied or that conditions may be attached te this request at assure compliance with applicable Zoning Code
Requirements.

Q/L:J. sl7 )is

Date
5]7)i%

Duate
















PROTEST PETITION

We the undersigned request the Town Of Aberdeen to consider this petition as a formal protest against the
conditional use permit #15-03 summited by Bethesda lves, LLC. This petition has been signed by the owners of
twenty percent (20%) or more of those parcels located immediately adjacent to subject property as listed on the
zoning application either in the rear or on either side, extending 100 feet, or of those directly opposite extending
100 feet from the street frontage of the opposite lots as required by NC Statute Section 160A-385.

Legal Property Owner
Printed Name

Address

ag——

JErRY Cavne i

oz Litss Ll P8RoE
Lateiein. Caddel/

703 ey 2 ARG

P 4.1 ey &f rpthesdq birerden
ﬂ"ﬁu:{:n - BE T e COF tof s D Hhaule’

e A honi LD EL T ea Puie Aberiet
Thbnﬁj W/ i TAWER 6I0E 4 Tyrs DX Abegdicy
* A@ln Dee )i Ol £t Jses Dr Fboncioen

, 2Py Go3 E¢ IVES PBR. Awirps
35’9‘"5 T m Phaul (475 Midlpwd B 553 Sowthern pﬁf&‘

Theresa. 1. ftall - 7909 oI Akl 17 M ptesth K. Caemince e 752






















EFH-2 ESTIMATING RUNOFF AND PEAK DISCHARGE Version 1.1.2
Client. Town Of Aberdeen
County: Moore NOAA-B State: NC
Practice: Subdivision
Calculated By: JCH Date: 7/27/2015
Checked By: Date:
Drainage Area: 480. Acres (provided from RCN Calculator)
Curve Number: 74 (provided from RCN Calculator)
Watershed Length: 5000 Fest
Watershed Slope: 6 Percent
Time of Concentration: 0.94 Hours (calculated value)
Rainfall Type: i
Storm Number 1 2 3 4 5 B 7
Freguency (yrs) 1 2 5 10 25 50 100
24-Hr rainfall (in) 3.07 3.7 4.65 5.40 6.42 7.22 8.056
la/P Ratio 00.23 00.19 00.15 00.13 00.11 00.10 00.09
Used 00.23 00.19 00.15 00.13 00.11 00.10 00.10
Runoff {in) .95 1.39 2.09 2.69 3.54 423 4,97
(ac-ft) 36.42 53.28 80.12 | 103.12 13570 ] 16215 | 180,52
Unit Peak Discharge 00.512 | 00.533 | 00.553 | 00.564 | 00.575 | 00.580 | 00.580
{cfs/acrefin)

Pealk Discharge (cfs) 224 340 531 697 937 1,130 1,326
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EFH-2

ESTIMATING RUNOFF AND PEAK DISCHARGE
Curve number Computation

Version 1.1.2

Client: Town Of Aberdeen
County: Moore NOAA-B State: NC
Practice; Subdivision
Calculated By: JCH Date: 7/27/2015
Checked By: Date:
Acres {CN)
COVER DESCRIPTION Hydrologic Soil Group
A B C D
FULLY DEVELOPED URBAN AREAS {Veg Estab.)
Impervious Areas
Paved parking lots, roofs, driveways - - 5(98) -
Residential districts (by average lot size) Avg % impery
1/3 acre 30 - - 35(81) -
OTHER AGRICULTURAL LANDS
Woods fair - - 420(73) -
Total Area (by Hydrologic Soil Group) 460

TOTA

L DRAINAGE AREA: 460 Acres

WEIGHTED CURVE NUMBER: 74

Page2of 2



















- Tor Aberdeen Town Mayor and Commissioners
Mayor Robert Farrell

Commissioner Jim Thomas
Commissioner Joe Dannelley
Commissioner Pat Ann McMurray

Commissioner Buck Mims
Commussioner Elease Goodwin
From: Concerned Aberdeen citizens
Re: Bethesda Ives L1.C proposal
Date: August 27, 2015

The proposed 38 home development by Bethesda Ives LLC poses many
concerns and theses are a few of those concems:

--A request for sidewalks to be eliminated in several areas of the proposed
development. Lots# 1, 2,3, 4, 5 on Ives Dr. cul-de-sac do not have any
sidewalks designated. This proposal includes no sidewalks on the NE side of
road C (lots # 6,7, 8,9, 10, 11}, no sidewalks on SW side of road C (lots #
12, 13, 14}, no sidewalks on SE side of road B (lois # 14, 15), no sidewalks
on NE side of road A (lots# 18, 19, 20) no sidewalks on N. side of road A
between lots 17 - 38, This request is out of compliance with UDO.

--Variances have been requested to include changes to side lot lines and lot
size for 16 of the 38 proposed lots related to wetland boundaries, which is
42% of all proposed lots. These changes will affect required minimum set
backs and will affect zoning. A petition signed by adjacent property owners
protesting rezoning was submitted to the town board on June 22, 2015.

--Bethesda Ives LLC proposes removing brush and small saplings to create a
8 foot wide natural walking irail, the majority of this trail lies in wetlands,
The installation, maintenance and upkeep of these trails will be effected by
NC Dept of Environment and Natural Resources (NCDENR) restrictions on
disturbing wetlands with mechanical or power equipment,

--Safety issue, a pond is located on private property lot #27 on western side
of development near intersection of proposed road A & road B. If dam is
breached and the only road A in and out of subdivision is washed out, what
are the evacuation / emergency plans?

----—--ge¢ attached sheets for signatures
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Signatures of concemed residents re: Bethesda Ives LLC:

N@ Address:
&)}L 107 _Caross Kol ABEedieiwc
0 ﬂ) C

742 ,ZWQ» Mw e
1O zyes So L2202, AP
(WO& E.LTues Tr Aarvdean N
lo 88 &L Jpeo DLt Cobodoot s
L0k £} Tves Deve, Aberdeen NC
(6 EL7055 Trie Yoo 100
.4 A A 06 EL Tve= Drve Aketdeer, A
¢ ey // GO LA ZWL DA Az Ao
/" ’4. ’1“,, ol LO3ECTUS e Hicensn 0
Y Lo 4 610 F /. Tues DR Fberle s, V-<
Mg’@// L2 F L Dupes ﬁ't Aherdeer: NC.
5 ) EL Foes Dr %)qu,zm NE

fzgg - ‘ Nucs DC
_QM EL Lues D/




prye L oF 3

Signatures of concerned residents re: Bethesda Ives LLC:

Name: Address
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lines related to wetland boundaries. There have, in fact, been no requests for
variances. Variances are a separate procedure that go before our Board of
Adjustment. The request for lot line adjustments came from staff in an effort
to remove wetlands from individual lot boundaries where doing so would not
make the lot unbuildable. By “unbuildable”, we mean that the lot would still
meet or exceed the dimensional requirements for the zoning district.
Language to this effect can be found on page 4 of the 8/24 staff report, as
well as in Recommended Condition #9. Staff's experience with previous
developments where wetlands have been incorporated into lot lines has led us
to conclude that the sensitive land is better protected when this does not
occur, and conflicts with property owners over subsequent requests (such as
swimming pools, fences or sheds) are lessened. I intend to clarify the use of
the term “unbuildable” in the staff report for the 9/14 meeting.

Additionally, there is no rezoning request or issue with the current R20-16
zoning of the property as a result of this proposal. The proposal will be
required to meet or exceed the dimensional requirements for R20-16 zoning.
Staff has, in addition to the suggested adjustment of lot lines, also
recommended that setback lines on lots where wetlands may still be present
be adjusted to coincide with the wetland line (keeping in mind that staff is
not asking that wetlands be removed from lots when it would make the lot
unbuildable). Compliance with this recommended requirement would have
the effect of increasing the setback area, rather than reducing it. While the
letter states correctly that the “changes will affect required minimum set
backs” the result will be setbacks that exceed the UDO requirements rather
than be below the minimum.

3. Paragraph 3: Staff is currently unaware of any proposal that would require
the removal of brush and saplings to create the proposed walking trail for the
development. While some initial clearing may be required to install a usable
trail, we would expect it to be very minimal due to the fact that the vast
majority of the trail route follows the sewer easement, which is currently
maintained through mowing by our Public Works Department. Jurisdictional
wetlands such as those on this site are regulated by the Army Corps of
Engineers (as opposed to NCDENR) and any clearing beyond that which can
be done by hand must be approved by that entity.

4. Finally, a small pond does exist on property owned by Rodney Tyner, located
adjacent to the development. Any potential impacts from the pond,
approximately 70 x 100 feet in size, will be considered when engineered
drainage calculations are presented to staff during site plan review, pending
approval of the conditional use permit by the Board. Our Fire Inspector has
stated that he will require assurance from the engineers for the project that
the development will be accessible to emergency vehicles during storm
events.

If there are any questions or need for discussion please contact me. You will see






This document is to confirm the right of first refusal agreement made between Bethesda
Cemetery Association, Inc, and Doris T. McPhaul and Theresa T. Hall, awners of 28+ acres of
property located on the west side of Bethesda Road and bordering the west and south sides of
the Old Bethesda Cemetery.

On July 11, 1989 at 11AM our respective spouses, John McPhaul and Jerry Hall, met with
three members of the Bethesda Cemetery Association, Inc., on our behalf. This meeting was
requested by the cemetery association in regards to the possible purchase of this property. At
that time we had no desire to sell the property at the offered price. However, at their request,
we granted a verbal right of first refusal to the association should we receive an acceptable
offer to purchase or decide to sell the property.
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Planning Department
Town of Aberdeen N. C.

This statement is intended to clarify our position concerning the proposed stub road
planned for the Bethesda Ives LLC development plan leading to a 28 acre undeveloped
parcel owned by the Troutman HRS. This parcel has passed through three generations of
the Troutman family and has never been offered for seli, nor do we have any plans to sell
in the near future.

Our family has never been approached by Bethesda Ives LLC to purchase our property
for future development. Therefore we believe the said road was planned only to meet the
requirements needed for plan approval, Qur family is committed to the Bethesda
Cemetery Association for first right of refusal should we decide to sell cur property, or
receive an offer to purchase that generates an interest in selling the property.

X 42@2;& / ﬁaﬁz;g

Doris T McPhaut Owner

X Dbsire <. St

Theresa T Hall OGwner
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TOWN OF ABERDEEN

$oSR€)  AGENDA ITEM ACTION REQUEST FORM

%

This form must be completed and attached to all supporting documentation for items
to be included on the Town of Aberdeen Board agenda. One (1) form per agenda item.

Submitted By: P Graham Department: Planning

Contact Phone # 4517 Date Submitted: 9/16/15

Agenda Item Title: UDO Text Amendments # 15-03, 15-07, 15-05, 15-06, 15-12, 15-09, and 15-10

Date of Board Meeting to hear this item: 9r28/15

Board Action Reguested:

New Business E Information Only 11

Old Business For Action at Future Meeting_[ | Date
Public Hearing Informal Discussion & Public Comment

Other Business __D_ Consent Agenda

Summary of Information:
The following UDO Text Amendmenis have been scheduled for Public Hearing on 9/28/15.

UDQ #15-03 Regarding Administrative Mechanisms {required by NCGS),
UDO #15-07 Regarding Appeals {required by NCGS),

UDO #15-05 Regarding Hearing Procedures (required by NCGS),

UDO #15-06 Regarding Permits and Plats (required by NCGS),

UDO #15-12 Regarding Variances (required by NCGS),

UDO #15-09 Regarding Permissible Uses (required by NCGS),

UDO #15-10 Regarding Special Exceptions (discretionary).

Special requests {i.e. Needs to be first on the agenda due to schedule of guest, etc.):




MEMORANDUM

To:  The Aberdeen Board of Commissioners

CC: Bill Zell, Town Manager; Pamela Graham, Aberdeen Planning Director
From: T.C. Morphis and Al Benshoft, Town Attorney’s Office

Date: September 4, 2015

The Town staff has prepared a number of proposed ordinance amendments, some of which
were mandated by recent changes to state law, and one that has been prepared in response to a
recent court deciston. This memorandum provides an overview of why each amendment has been
proposed. '

Non-Discretionary Amendments

e UDOQO Article III (Administrative Mechanisms)

UDO Article V (Appeals, Variances, Special Exceptions and Interpretations)
UDO Article VI (Hearing Procedures)

UDO Article IV (Permits and Plat Approvals)

Variances (Variances)

& e o »

Amendments With Some Discretion
e Section 152-149, “Permissible Uses and Specific Exclusions™ (Permissible Uses)

Entirely Discretionary Amendments
e Special Exceptions (Special Exceptions)

Nen-Discretionary Amendments

UDO Article III (Administrative Mechanisms)

In 2013, the General Assembly modernized G.S. § 160A-388, which has traditionally
governed matters before boards of adjustment. The statute updates board of adjustment procedures
and quasi-judicial procedures for all municipal boards in general. The proposed amendments will
bring UDO Article 111 into compliance with the statute. In an effort to make the UDO more user-
friendly, the amendment also moves several ordinances dealing with hearing procedures to other
UDO articles, where hopefully they will be easier to find and use.

UDO Article V (Appeals, Variances, Special Exceptions and Interpretations)

The proposed amendments to UDO Article V would bring that portion of the article
pertaining to appeals (Sec. 152-92) in line with the revised G.8. § 160A-388.



UDO Article VI (Hearing Procedures)

The proposed amendment would bring UDO Article VI into compliance with G.S. § 160A-
388 and 160A-393, which governs appeals of quasi-judicial appeals to Superior Court.

UDO Article IV (Permits and Plat Approvals)

The proposed amendment would bring UDO Article 1V in line with the current statutory
requirements of G.S. § 160A-375 and 160A-388. The substance of the article has not been
affected.

Variances (Variances)
The amendment regarding variances brings the UDO section pertaining to variances (Sec.

152-93) into line with G.8. § 160A-388.

Amendments With Some Discretion

Section 152-149, “Permissible Uses and Specific Exclusions” (Permissible Uses)

The North Carolina Court of Appeals in Land v. Village of Wesley Chapel, 206 N.C. App.
123,131,297 S.E.2d 458, 463 (2010) held that, “*Zoning regulations are in derogation of common
law rights and they cannot be construed to include or exclude by implication that which is not
clearly their express terms. It has been held that well-founded doubts as to the meaning of obscure
provisions of a Zoning Ordinance should be resolved in favor of the free use of property.”
(Quoting, Yancey v. Heafner, 268 N.C. 263, 266, 150 S.E.2d 440, 443 {1966)). Applying this rule,
the Land Court struck down a provision very similar to the one contained in Aberdeen Unified
Development Ordinance Section 152-149(B), which reads as follows: “[A]ll uses that are not
listed in section 152-146 (the Table of Permissible Uses), even given the liberal interpretation
mandated by subsection (A), are prohibited.”’ The proposed amendment eliminates this
language and adopts a new standard that hopefully will be workable for the Town. While the
Board of Commissioners does not have to adopt the amendment exactly as it is written, the Board
should adopt some ordinance amendment to address Land v. Village of Wesley Chapel.

Entirely Discretionary Amendments

Special Exceptions (Special Exceptions)

The special exception amendment was not mandated by statutory changes. Instead, staff
has proposed the amendment as a way to address certain situations involving accessory structures
that do not comply with the UDO.

' As an interesting side note, the language stuck down came from the mode! unified development ordinance
developed by Mike Brough in 1985. The language had been widely adopted by smaller North Carolina
municipalities because they generally lack the resources to attempt to regulate every conceivable land use.
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Agenda Item # _,_____L}___)____,,__

Town of Aberdeen Planning & Inspections Department
115 N. Poplar Street PO Box 785

Aberdeen, NC 28315

(910) 944-7024

MEMORANDUM TO THE BOARD OF COMMISSIONERS - September 28, 2015

Request:

UDO Text
Amendment #15-03
Regarding
Administrative
Mechanisms

Prepared by:
Pamela Graham,
Planning Director

Deseription of Request

The attached text amendment draft is being proposed to bring the town’s UDO into
compliance with general statutes. A Memorandum provided by the Town Attorney’s
office states the following in regard to this proposed amendment:

In 2013, the General Assembly modernized G.8. § 1604-388, which has
fraditionally governed matters before boards of adjusiment. The starute updates
board of adjustment procedures and quasi-judicial procedures for all municipal
boards in general. The proposed amendments will bring UDO Article Il into
compliance with the statute. In an effort to make the UDO more user-friendly, the
amendment also moves several ovdinances dealing with hearing procedures to other
UDQ articles, where hopefully they will be easier to find and use.

Procedural Issues

§152-322 of the Town of Aberdeen Unitied Development Ordinance (UDO) requires
that proposed amendments to the UDO shall be referred to the Planning Board for
consideration and recommendation to the Town Board. The Planning Board shall
advise and comment on whether the proposed amendment is consistent with any
comprehensive plan that has been adopted by the town and any other officially
adopted plan that is applicable and describe in what manner it is or is not consistent.
A comment by the Planning Board that a proposed amendment is inconsistent with
the comprehensive plan shall not preclude consideration or approval of the proposed
amendment by the Town Board.

In addition to the plan consistency requirement, the Planning Board must include a
statement in their recommendation regarding whether the proposal is reasonable and
in the public interest, and in what manner it is or is not reasonable and in the public
interest.




Following a recommendation to the Town Board for approval or denial of an application, the item will be
scheduled for a public hearing where public input can be accepted by the Town Board in advance of a final
decision. The central issue to be considered regarding amendments is whether the proposed amendment
advances the public health, safety or welfare. The statement included with the Town Board’s decision on the
amendment shall describe whether the action is consistent with adopied plans and explaining why the Board
considers the action taken to be reasonable and in the public interest. The decision is legislative in nature as
opposed to quasi-judicial, and is not subject to judicial review.

Plan Consistency

The 2030 Land Development Plan adopted in 2005 does not address the potential need for notifications of this
type and staff has located no references to this matter in other plans adopted by the town. The proposed text
amendment is not inconsistent with plans adopted by the town in that the issue is not addressed in the plans.

Recommendations and Susgested Motions

During their August 20, 2015 meeting, the Planning Board unanimously recommended approval of UDO
#15-04. Staff recommends that the Board consider approval of the attached UDO amendment #15-04 and
make the following motions:

Motion 1: [ ] UDO #15-04 is not inconsistent with comprehensive plans that have been adopted
by the Town of Aberdeen, or

[_] UDO #15-04 is inconsistent with comprehensive plans that have been adopted by
the Town of Aberdeen.

Indicate the applicable plan and briefly how the amendment is or is not consistent:

Motion 2; [ JUDO #15-04 is reasonable and in the public interest, or
[ 1UDO #15-04 is not reasonable and in the public interest.
Briefly explain why the amendment is or is not reasonable and in the public interest:

(Factors may include public health and safety, character of the area and relationship
of uses, applicable plans, or balancing benefits and detriments)




Motion 3: The Town of Aberdeen Board of Commissioners (approves/denies) the following
amendment to the Town of Aberdeen UDO:
e Amend Article III “Administrative Mechanisms™ as indicated in the attached
draft text amendment

Enclosures:  Memorandum from Town Attorney’s Office
UDO #15-04 Text Amendment Draft
NCGS 160A-388













Part 3. Land Use Administrator.

[Part 3, Sections 152-37 through 152-39, have not been amended.]
Part 4. Town Board of Commissioners.

§ 152-40. Town Board of Commissioners.



(A) The Town Board of Commissioners, in considering conditional use permit
applications, acts in a quasi-judicial capacity and, accordingly, is required to observe the procedural
requirements set forth in articles i}, IV and VI of this chapter. Notice of meetings to consider a
conditional use permit application shall be given in accordance with section 152-102(B}.

(B8) In considering proposed changes in the text of this chapter or the zoning map, the
Town Board acts in its legislative capacity and must proceed in accordance with the requirements of
article XX of this chapter.
§ 152-41 through § 152-45, Reserved.

Section 2. All provisions of any town ordinance or resolution in conflict with this
ordinance are repealed.

Section 3. This ordinance shall become effective upon adoption,

The foregoing ordinance, having been submitted to a vote, received the following vote and
was duly adopted this day of , 2015.

Ayes:
Noes:
Absent or Excused:

Dated:

Robert A. Farrell, Mayor

Attest:

Regina M. Rosy, Town Clerk






Part 2. Board of Adjustment,
[Sections 152-29 and 152-30 are not amended.]
§ 152-31. Powers and Duties.

When sitting as the Board of Adjustment, the Board shall have the following powers and
duties:

{A) Appeals. To hear and decide appeals from decisions of the Land Use Administrator
or his or her designee charged with enforcement of this chapter. To this end, the Board shall have
all the powers of the officer from whom the appeal is taken. An appeal to the Board of Adjustment
shall be conducted in accordance with the provisions of section 152-92, "Appeals.”

(B) Variances. When unnecessary hardships would result from carrying out the strict
letter of a zoning ordinance, the Board shall vary any of the provisions of the ordinance. Requests
for variances shall be processed and considered in accordance with the provisions of section 152-
92, “Variances.”

{C) Interpretations. The Board of Adjustment is authorized to interpret the zoning map
and to pass upon disputed guestions of lot lines or district boundary lines and similar questions in
accordance with section 152-93, “Interpretations.”

{D) Voting. The concurring vote of a majority of the members of the Board shall be
necessary to reverse any order, requirement, decision, or determination of any administrative
official charged with the enforcement of this chapter, or to decide in favor of the applicant any
matter upon which it is required to pass under any ordinance. The concurring vote of four-fifths of
the members of the Board shall be necessary to grant a variance from the provisions of this chapter.
For the purposes of this subsection, vacant positions on the Board of Adjustment and members
who are disqualified from voting shall not be considered “members of the board” for calculation of
the requisite majority. A failure to vote by a member who is physically present at the Board
meeting and who has not been recused or excused from the voting shall be recorded as an
affirmative vote,

(E) QOaths. The Chairman or any member temporarily acting as Chairman is authorized
in his or her official capacity to administer oaths to witnesses in any matter coming before the
Board.

(F) Subpoenaing witnesses.

{1) Board Issued Subpoenas: The Board may subpoena witnesses and compel the
production of evidence. The chair shall issue requested subpoenas he or she determines to be
relevant, reasonable in nature and scope, and not oppressive. The chair shall rule on any motion to
quash or modify a subpoena. Decisions regarding subpoenas made by the chair may be appealed 10
the fuli board of adjustment. If a person fails or refuses to obey a subpoena issued pursuant to this

2



subsection, the Board or the party seeking the subpoena may apply to the General Court of Justice
for an order requiring that its order be obeyed, and the court shall have jurisdiction to issue these
orders after notice to all proper parties. {See also section 152-92).

(2} Subpoenas Requested by Others: Yo request issuance of a subpoena, persons

with standing under section 152-92(B), “Appeals,” may make a written request to the chair
explaining why it is necessary for certain witnesses or evidence to be compelled.

§ 152-32 through § 152-36. Reserved.

Part 3. Land Use Administrator.

[Part 3, Sections 152-37 through 152-39, have not been amended.]

Part 4. Town Board of Commissioners.

§ 152-40. FTown Board of Commissioners.

{A) The Town Board of Commissioners, in considering conditional use permit
applications, acts in a quasi-judicial capacity and, accordingly, is required to observe the procedural
requirements set forth in articles lil, IV and Vi of this chapter. Notice of meetings to consider a
conditional use permit application shall be given in accordance with section 152-102(8).

(B) in considering proposed changes in the text of this chapter or the zoning map, the
Town Board acts in its legislative capacity and must proceed in accordance with the requirements of
article XX of this chapter.

§ 152-41 through § 152-45. Reserved.

Section 2. All provisions of any town ordinance or resolution in conflict with this
ordinance are repealed.

Section 3. This ordinance shall hecome effective upon adoption.

The foregoing ordinance, having been submitted to a vote, received the following vote and
was duly adopted this day of , 2015,

Ayes:
Noes:

" Sections 152-32 through 152-36 have been moved to UDQ Articles V and VL.
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Absent or Excused:

Dated:

Robert A, Farrell, Mayor

Attest:

Regina M. Rosy, Town Clerk



§ 160A-388. Board of adjustment.

(a) Composition and Duties. - The zoning or unified development ordinance may provide for
the appointment and compensation of a board of adjustment consisting of five or more members,
each to be appointed for three years. In appointing the original members or in the filling of
vacancies caused by the expiration of the terms of existing members, the city council may
appoint certain members for less than three years so that the terms of all members shall not
expire at the same time. The council may appoint and provide compensation for alternate
members to serve on the board in the absence or temporary disqualification of any regular
member or to fill a vacancy pending appointment of a member. Alternate members shall be
appointed for the same term, at the same time, and in the same manner as regular members. Each
alternate member serving on behalf of any regular member has all the powers and duties of a
regular member. The ordinance may designate a planning board or governing board to perform
any of the duties of a board of adjustment in addition to its other duties and may create and
designate specialized boards to hear technical appeals.

(al)  Provisions of Ordinance. - The zoning or unified development ordinance may provide
that the board of adjustment hear and decide special and conditional use permits, requests for
variances, and appeals of decisions of administrative officials charged with enforcement of the
ordinance. As used in this section, the term "decision” includes any final and binding order,
requirement, or determination. The board of adjustment shall follow quasi-judicial procedures
when deciding appeals and requests for variances and special and conditional use permits. The
board shall hear and decide all matters upon which it is required to pass under any statute or
ordinance that regulates land use or development.

(a2)  Notice of Hearing. - Notice of hearings conducted pursuant to this section shall be mailed
to the person or entity whose appeal, application, or request is the subject of the hearing; to the
owner of the property that is the subject of the hearing if the owner did not initiate the hearing; to
the owners of all parcels of land abutting the parcel of land that is the subject of the hearing; and
to any other persons entitled to receive notice as provided by the zoning or unified development
ordinance. In the absence of evidence to the contrary, the city may rely on the county tax listing
to determine owners of property entitled to mailed notice. The notice must be deposited in the
mail at least 10 days, but not more than 25 days, prior to the date of the hearing. Within that
same time period, the city shall also prominently post a notice of the hearing on the site that is
the subject of the hearing or on an adjacent street or highway right-of-way.

(b) Repealed by Session Laws 2013-126, s. 1, effective October 1, 2013, and applicable to
actions taken on or after that date by any board of adjustment.

(bl1)  Appeals. - The board of adjustment shall hear and decide appeals from decisions of
administrative officials charged with enforcement of the zoning or unified development
ordinance and may hear appeals arising out of any other ordinance that regulates land use or
development, pursuant to all of the following:



(D Any person who has standing under G.S. 160A-393(d) or the city may appeal a decision
to the board of adjustment. An appeal is taken by filing a notice of appeal with the city clerk. The
notice of appeal shall state the grounds for the appeal.

(2) The official who made the decision shall give written notice to the owner of the property
that is the subject of the decision and to the party who sought the decision, if different from the
owner. The written notice shall be delivered by personal delivery, electronic mail, or by first-
class mail.

(3) The owner or other party shall have 30 days from receipt of the written notice within
which to file an appeal. Any other person with standing to appeal shall have 30 days from receipt
from any source of actual or constructive notice of the decision within which to file an appeal.

(4 It shall be conclusively presumed that all persons with standing to appeal have
constructive notice of the decision from the date a sign containing the words "Zoning Decision"
or "Subdivision Decision" in letters at least six inches high and identifying the means to contact
an official for information about the decision is prominently posted on the property that is the
subject of the decision, provided the sign remains on the property for at least 10 days. Posting of
signs is not the only form of constructive notice. Any such posting shall be the responsibility of
the landowner or applicant. Verification of the posting shall be provided to the official who made
the decision. Absent an ordinance provision to the contrary, posting of signs shall not be
required.

(5} The official who made the decision shall transmit to the board all documents and exhibits
constituting the record upon which the action appealed from is taken. The official shall also
provide a copy of the record to the appellant and to the owner of the property that is the subject
of the appeal if the appellant is not the owner.

(6) An appeal of a notice of violation or other enforcement order stays enforcement of the
action appealed from unless the official who made the decision certifies to the board of
adjustment after notice of appeal has been filed that because of the facts stated in an affidavit, a
stay would cause imminent peril to life or property or because the violation is transitory in
nature, a stay would seriously interfere with enforcement of the ordinance. In that case,
enforcement proceedings shall not be stayed except by a restraining order, which may be granted
by a court. If enforcement proceedings are not stayed, the appellant may file with the official a
request for an expedited hearing of the appeal, and the board of adjustment shall meet to hear the
appeal within 15 days after such a request is filed. Notwithstanding the foregoing, appeals of
decisions granting a permit or otherwise affirming that a proposed use of property is consistent
with the ordinance shall not stay the further review of an application for permits or permissions
to use such property; in these situations the appellant may request and the board may grant a stay
of a final decision of permit applications or building permits affected by the issue being
appealed.

(7) Subject to the provisions of subdivision (6) of this subsection, the board of adjustment
shall hear and decide the appeal within a reasonable time.



(8) The official who made the decision shall be present at the hearing as a witness. The
appellant shall not be limited at the hearing to matters stated in the notice of appeal. If any party
or the city would be unduly prejudiced by the presentation of matters not presented in the notice
of appeal, the board shall continue the hearing. The board of adjustment may reverse or affirm,
wholly or partly, or may modify the decision appealed from and shall make any order,
requirement, decision, or determination that ought to be made. The board shall have all the
powers of the official who made the decision.

(9 When hearing an appeal pursuant to G.S. 160A-400.9(e) or any other appeal in the nature
of certiorari, the hearing shall be based on the record below and the scope of review shall be as
provided in G.S. 160A-393(k).

(10)  The parties to an appeal that has been made under this subsection may agree to mediation
or other forms of alternative dispute resolution. The ordinance may set standards and procedures
to facilitate and manage such voluntary alternative dispute resolution.

{c) Special and Conditional Use Permits. - The ordinance may provide that the board of
adjustment may hear and decide special and conditional use permits in accordance with
standards and procedures specified in the ordinance. Reasonable and appropriate conditions may
be imposed upon these permits.

(d) Variances. - When unnecessary hardships would result from carrying out the strict fetter
of a zoning ordinance, the board of adjustment shall vary any of the provisions of the ordinance
upon a showing of all of the following:

(H Unnecessary hardship would result from the strict application of the ordinance. It shall
not be necessary o demonstrate that, in the absence of the variance, no reasonable use can be
made of the property.

(2) The hardship results from conditions that are peculiar to the property, such as location,
size, or topography. Hardships resulting from personal circumstances, as well as hardships
resulting from conditions that are common to the neighborhood or the general public, may not be
the basis for granting a variance.

(3) The hardship did not result from actions taken by the applicant or the property owner,
The act of purchasing property with knowledge that circumstances exist that may justify the
granting of a variance shall not be regarded as a self-created hardship.

(4 The requested variance is consistent with the spirit, purpose, and intent of the ordinance,
such that public safety is secured, and substantial justice is achieved.

No change in permitted uses may be authorized by variance. Appropriate conditions may be
imposed on any variance, provided that the conditions are reasonably related to the variance.
Any other ordinance that regulates land use or development may provide for variances consistent
with the provisions of this subsection.



(e} Voting. -

(1) The concurring vote of four-fifths of the board shall be necessary to grant a vanance. A
majority of the members shall be required to decide any other quasi-judicial matter or to
determine an appeal made in the nature of certiorari. For the purposes of this subsection, vacant
positions on the board and members who are disqualified from voting on a quasi-judicial matter
shall not be considered members of the board for calculation of the requisite majority if there are
no qualified alternates available to take the place of such members.

(2) A member of any board exercising quasi-judicial functions pursuant to this Article shall
not participate in or vote on any quasi-judicial matter in a manner that would violate affected
persons' constitutional rights to an impartial decision maker. Impermissible violations of due
process include, but are not limited to, a member having a fixed opinion prior to hearing the
matter that is not susceptible to change, undisclosed ex parte communications, a close familial,
business, or other associational relationship with an affected person, or a financial interest in the
outcome of the matter. If an objection is raised to a member's participation and that member does
not recuse himself or herself, the remaining members shall by majority vote rule on the
objection.

(el) Recodified as subdivision (e)(2) by Session Laws 2013-126, s. 1, effective October 1,
2013, and applicable to actions taken on or after that date by any board of adjustment.

(e2)  Quasi-Judicial Decisions and Judicial Review. -

(1) The board shall determine contested facts and make its decision within a reasonable time.
Every quasi-judicial decision shall be based upon competent, material, and substantial evidence
in the record. Each quasi-judicial decision shall be reduced to writing and reflect the board's
determination of contested facts and their application to the applicable standards. The written
decision shall be signed by the chair or other duly authorized member of the board. A quasi-
judicial decision is effective upon filing the written decision with the clerk to the board or such
other office or official as the ordinance specifies. The decision of the board shall be delivered by
personal delivery, electronic mail, or by first-class mail to the applicant, property owner, and to
any person who has submitted a written request for a copy, prior to the date the decision becomes
effective. The person required 1o provide notice shall certify that proper notice has been made.

(2) Every quasi-judicial decision shall be subject to review by the superior court by
proceedings in the nature of certiorari pursuant to G.S. 160A-393. A petition for review shall be
filed with the clerk of superior court by the later of 30 days after the decision is effective or after
a written copy thereof is given in accordance with subdivision (1) of this subsection. When first-
class mail is used to deliver notice, three days shall be added to the time to file the petition.

(£ Oaths. - The chair of the board or any member acting as chair and the clerk to the board
are authorized to administer oaths to witnesses in any matter coming before the board. Any
person who, while under oath during a proceeding before the board of adjustment, willfully
swears falsely is guilty of a Class 1 misdemeanor.



(2) Subpoenas. - The board of adjustment through the chair, or in the chair's absence anyone
acting as chair, may subpoena witnesses and compel the production of evidence. To request
issuance of a subpoena, persons with standing under G.S. 160A-393(d) may make a written
request to the chair explaining why it is necessary for certain witnesses or evidence to be
compelled. The chair shall issue requested subpoenas he or she determines to be relevant,
reasonable in nature and scope, and not oppressive. The chair shall rule on any motion to quash
or modify a subpoena. Decisions regarding subpoenas made by the chair may be appealed to the
full board of adjustment. If a person fails or refuses to obey a subpoena issued pursuant to this
subsection, the board of adjustment or the party seeking the subpoena may apply to the General
Court of Justice for an order requiring that its subpoena be obeyed, and the court shall have
jurisdiction to issue these orders after notice to all proper parties. (1923, ¢. 250,s. 7, C.S,s.
2776(x); 1929, ¢. 94, 5. 1; 1947, ¢. 311; 1949, ¢. 979, ss. 1, 2; 1963, ¢. 1058, 5. 3; 1965, ¢. 864, s,
2:1967,¢. 197, s, 1; 1971, ¢. 698, 5. 1; 1977, ¢. 912, ss5. 9-12; 1979, ¢. 50; 1979, 2nd Sess., c.
1247,5.37, 1981, ¢. 891,s. 7; 1985, ¢. 397, 5. 2; ¢. 689, 5, 30; 1991, ¢. 512, s. 2; 1993, ¢. 539, s.
1088; 1994, Ex. Sess., ¢. 24, s. 14{(c); 2005-418, s. &a); 2009-421, s. 5; 2013-126, ss. 1, 2(a),
2(b); 2013-410, 5. 25(a).)



Agenda Item # (2 )

Town of Aberdeen Planning & Inspections Department
115 N. Poplar Street PO Box 785

Aberdeen, NC 28315

(910) 944-7024

MEMORANDUM TO THE BOARD OF COMMISSIONERS - September 28, 2015

Request:

UDO Text
Amendment #15-07
Regarding Appeals,
Variances, Special
Exceptions and
Interpretations

Prepared by:
Pamela Graham,
Planning Director

Description of Request

The attached text amendment draft is being proposed to bring the town’s UDO into
compliance with general statutes. A Memorandum provided by the Town Attorney’s
office states the following in regard to this proposed amendment:

The proposed amendments to UDO Article V would bring that portion of the article
pertuaining to appeals (Sec. 152-92) in line with the revised G.S. § 1604-388.

Procedural Essues

§152-322 of the Town of Aberdeen Unified Development Ordinance (UDQ) requires
that proposed amendments to the UDO shall be referred to the Planning Board for
consideration and recommendation to the Town Board. The Planning Board shall
advise and comment on whether the proposed amendment is consistent with any
comprehensive plan that has been adopted by the town and any other officially
adopted plan that is applicable and describe in what manner it is or is not consistent.
A comment by the Planning Board that a proposed amendment is inconsistent with
the comprehensive plan shall not preclude consideration or approval of the proposed
amendment by the Town Board.

In addition to the plan consistency requirement, the Planning Board must include a
statement in their recommendation regarding whether the proposal is reasonable and
in the public interest, and in what manner it is or is not reasonable and in the public
interest.

Following a recommendation to the Town Board for approval or denial of an
application, the item will be scheduled for a public hearing where public input can be
accepted by the Town Board in advance of a final decision. The central issue to be
considered regarding amendments is whether the proposed amendment advances the
public health, safety, or welfare. The statement included with the Town Board’s
decision on the amendment shall describe whether the action is consistent with




adopted plans and explaining why the Board considers the action taken to be reasonable and in the public
interest. The decision is legislative in nature as opposed to quasi-judicial, and is not subject to judicial review,

Plan Consistency

‘The 2030 Land Development Plan adopted in 20035 does not address the potential need for notifications of this
type and staff has located no references to this matter in other plans adopted by the town. The proposed fext
amendment is not inconsistent with plans adopted by the town in that the issue is not addressed in the plans.

Recommendations and Suggested Motions

During their August 20, 2015 meeting, the Planning Board unanimously recommended approval of UDO
#15-07. Staff recommends that the Board consider approval of the attached UDO amendment #15-07 and
make the following motions:

Motion 1: [ JUDO #15-07 is not inconsistent with comprehensive plans that have been adopted
by the Town of Aberdeen, or

[ 1 UDO #15-07 is inconsistent with comprehensive plans that have been adopted by
the Town of Aberdeen.

Indicate the applicable plan and briefly how the amendment is or is not consistent;

Motion 2: [ ] UDO #15-07 is reasonabie and in the public interest, or
[ 1UDO #15-07 is not reasonable and in the public interest.
Briefly explain why the amendment is or is not reasonable and in the public interest:

(Factors may include public health and safery, character of the area and relationship
of uses, applicable plans, or balancing benefils and detriments)

Motion 3: The Town of Aberdeen Board of Commissioners (approves/denies) the following
amendment to the Town of Aberdeen UDO:
e Amend Article V “Appeals, Variances, Special Exceptions and
Interpretations” as indicated in the attached draft text amendment.

Enclosures:  UDO #15-07 Text Amendment Draft
{(NCGS 160A-388 is enclosed with UDO #15-03 Regarding Administrative Mechanisms)

2




AN ORDINANCE AMENDING THE ABERDEEN UNIFIED DEVELOPMENT ORDINANCE
ARTICLE V, “APPEALS, VARIANCES, SPECIAL EXCEPTIONS AND INTERPRETATIONS” (RED-LINE VERSION)

WHEREAS, the North Carolina Assembly amended to G.S. § 160A-388 to update the quasi-
judicial procedures used by municipal boards (see, S.L. 2013-126 and S.L. 2013-410), and the Unified

Development Ordinance must be amended to conform these new standards and procedures;

NOW THEREFORE, BE IT ORDAINED BY THE BOARD OF COMMISSIONERS OF THE TOWN OF
ABERDEEN THE FOLLOWING:

Section 1. Aberdeen Unified Development Ordinance Article V, “Appeals, Variances,
Special Exceptions and Interpretations,” is amended as follows:

ARTICLE V - Appeals, Variances, Special Exceptions and Interpretations

§ 152-91. Fees for Appeals and Variance Requests.

A fee shall be paid to the town for each application for an appeal or variance. The fee shall
be adopted and periodically amended by the Board of Commissioners as needed to cover the
administrative costs and advertising associated with the appeal or variance. A copy of the fee
schedule shall be available for review in the office of the Town Clerk.

§ 152-912. Appeals.




(A) As used in this section, the term “decision” includes any final and binding order,
requirement, or determination.

(B) Who May Appeal. Any person who has standing under G.S. 160A-393(d) or the town
may appeal a decision of the Land Use Administrator or his or her designee to the board of

adjustment. An appeal is taken by filing a notice of appeal with the town clerk. The notice of appeal
shall state the grounds for the appeal. Persons having standing pursuant to G.S. 160A-393(d)

include the following:

(1) Has an ownership interest in the property that is the subject of the decision
being appealed, a leasehold interest in the property that is the subject of the decision being
appealed, or an interest created by easement, restriction, or covenant in the property that is the
subject of the decision being appealed.

(2) Has an option or contract to purchase the property that is the subject of the
decision being appealed.

(3) Was an applicant before the decision-making board whose decision is being

appealed.

(4) Any other person who will suffer special damages as the result of the
decision being appealed; or

(5) An incorporated or unincorporated association to which owners or lessees of
property in a designated area belong by virtue of their owning or leasing property in that area, or an
association otherwise organized to protect and foster the interest of the particular neighborhood or
local area, so long as at least one of the members of the association would have standing as an
individual to challenge the decision being appealed, and the association was not created in
response to the particular development or issue that is the subject of the appeal.

(C) Notice of Land Use Administrator’s or Designee’s Decision. The official who made
the decision shall give written notice of the decision to the owner of the property that is the subject
of the decision and to the party who sought the decision, if different from the owner. The written
notice shall be delivered by personal delivery, electronic mail, or by first-class mail.

(D) Time to File Appeal. The owner or other party shall have thirty (30) days from
receipt of the written notice within which to file an appeal. Any other person with standing to




appeal shall have thirty (30) days from receipt from any source of actual or constructive notice of
the decision within which to file an appeal.

(E) Notice of Appeal Period. It shall be conclusively presumed that all persons with
standing to appeal have constructive notice of the decision from the date a sign containing the
words “Zoning Decision” or “Subdivision Decision” in letters at least six (6) inches high and
identifying the means to contact an official for information about the decision is prominently
posted on the property that is the subject of the decision, provided the sign remains on the
property for at least ten (10) days. Posting of signs is not the only form of constructive notice. Any
such posting shall be the responsibility of the landowner or applicant. Verification of the posting
shall be provided to the official who made the decision. Additional Public Notice requirements for
all quasi-judicial hearings are found in section 152-102 “Notice of Hearing.”

(F) Record on Appeal. The official who made the decision shall transmit to the board all
documents and exhibits constituting the record upon which the decision appealed from is taken.
The official shall also provide a copy of the record to the appellant and to the owner of the property
that is the subject of the appeal if the appellant is not the owner.

(G) Stay of Enforcement. An appeal of a notice of violation or other enforcement
decision stays enforcement of the action appealed from unless the official who made the decision
certifies to the board of adjustment after notice of appeal has been filed that because of the facts
stated in an affidavit, a stay would cause imminent peril to life or property or because the violation
is transitory in nature, a stay would seriously interfere with enforcement of the ordinance. In that
case, enforcement proceedings shall not be stayed except by a restraining order, which may be
granted by a court. If enforcement proceedings are not stayed, the appellant may file with the
official a request for an expedited hearing of the appeal, and the board of adjustment shall meet to
hear the appeal within fifteen (15) days after such a request is filed. Notwithstanding the foregoing,
appeals of decisions granting a permit or otherwise affirming that a proposed use of property is
consistent with the ordinance shall not stay the further review of an application for permits or
permissions to use such property; in these situations the appellant may request and the board may
grant a stay of a final decision of permit applications or building permits affected by the issue being

appealed.

(H) Hearings Within a Reasonable Time. Subject to the provisions of subsection (G)
above, the board of adjustment shall hear and decide the appeal within a reasonable time.

(1) Hearing. The official who made the decision shall be present at the hearing as a
witness. The appellant shall not be limited at the hearing to matters stated in the notice of appeal.
If any party or the city would be unduly prejudiced by the presentation of matters not presented in
the notice of appeal, the board shall continue the hearing. The board of adjustment may reverse or
affirm, wholly or partly, or may modify the decision appealed from and shall make any order,
requirement, decision, or determination that ought to be made. The board shall have all the powers
of the official who made the decision.

(J) When hearing an appeal pursuant to G.S. 160A-400.9(e) (i.e. from a decision of the
Historic Preservation Commission granting or denying a certificate of appropriateness) or any other

3



appeal in the nature of certiorari, the hearing shall be based on the record below and the scope of
review shall be as provided in G.S. 160A-393(k).

(K) The parties to an appeal that has been made under this section may agree to
mediation or other forms of alternative dispute resolution. The board of adjustment may set
standards and procedures to facilitate and manage such voluntary alternative dispute resolution.

[Sections 152-92 and 152-92.1, and 152-93 are renumbered as follows:
§ 152-923. Variances.

§ 152-92-14. Special Exceptions.

§ 152-935. Interpretations.]

§ 152-946. Requests to be Heard Expeditiously.

As provided section 152-67, “Applications to Be Processed Expeditiously,” the Board of
Adjustment shall hear and decide all appeals, variance requests, and requests for interpretations as
expeditiously as possible, consistent with the need to follow regularly established agenda
procedures, provide notice in accordance with section 152-92, above, and article VI of this chapter,

and obtain the necessary information to make sound decisions.

" Section 152-95 has been moved to Section 152-104.
¥ Section 152-96 has been updated and moved to Section 152-108.
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The foregoing ordinance, having been submitted to a vote, received the following vote and
was duly adopted this day of , 2015.

Avyes:;
Noes:
Absent or Excused:

Dated:

Robert A. Farrell, Mayor

Attest:

Regina M. Rosy, Town Clerk






(4) Any other person who will suffer special damages as the result of the
decision being appealed; or

(5) An incorporated or unincorporated association to which owners or lessees of
property in a designated area belong by virtue of their owning or leasing property in that area, or an
association otherwise organized to protect and foster the interest of the particular neighborhood or
local area, 50 long as at least one of the members of the association would have standing as an
individual to challenge the decision being appealed, and the association was not created in
response to the particular development or issue that is the subject of the appeal.

() Notice of Land Use Administrator’s or Designee’s Decision. The official who made
the decision shall give written notice of the decision to the owner of the property that is the subject
of the decision and to the party who sought the decision, if different from the owner. The written
notice shall be delivered by personal delivery, electronic mail, or by first-class mail.

(D) Time to File Appeal. The owner or other party shall have thirty {30} days from
receipt of the written notice within which to file an appeal. Any other person with standing to
appeal shall have thirty (30) days from receipt from any source of actual or constructive notice of
the decision within which to file an appeal.

{E) Notice of Appeal Period. It shall be conciusively presumed that all persons with
standing to appeal have constructive notice of the decision from the date a sign containing the
words “Zoning Decision” or “Subdivision Decision” in letters at least six (6) inches high and
identifying the means fo contact an official for information about the decision is prominently
posted on the property that is the subject of the decision, provided the sign remains on the
property for at least ten (10) days. Posting of signs is not the only form of constructive notice. Any
such posting shall be the responsibility of the landowner or applicant. Verification of the posting
shall be provided to the official who made the decision. Additional Public Notice requirements for
all guasi-judicial hearings are found in section 152-102 “Notice of Hearing.”

{F) Record on Appeal. The official who made the decision shall transmit to the board ali
documents and exhibits constituting the record upon which the decision appealed from is taken.
The official shall also provide a copy of the record to the appellant and to the owner of the property
that is the subject of the appeal if the appellant is not the owner.

(G) Stay of Enforcement. An appeal of a notice of violation or other enforcement
decision stays enforcement of the action appealed from uniess the official who made the decision
certifies to the board of adjustment after notice of appeal has been filed that because of the facts
stated in an affidavit, a stay would cause imminent peril to life or property or because the viclation
is transitory in nature, a stay would seriously interfere with enforcement of the ordinance. In that
case, enforcement proceedings shall not be stayed except by a restraining order, which may be
granted by a court. If enforcement proceedings are not stayed, the appellant may file with the
official a request for an expedited hearing of the appeal, and the board of adjustment shall meet to
hear the appeal within fifteen {15) days after such a request is filed. Notwithstanding the foregoing,
appeals of decisions granting a permit or otherwise affirming that a proposed use of property is
consistent with the ordinance shall not stay the further review of an application for permits or
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permissions to use such property; in these situations the appellant may request and the board may
grant a stay of a final decision of permit applications or building permits affected by the issue being
appealed.

(H} Hearings Within a Reasonable Time. Subject to the provisions of subsection {G)
above, the board of adjustment shall hear and decide the appeal within a reasonable time,

{1) Hearing. The official who made the decision shall be present at the hearing as a
witness. The appellant shall not be limited at the hearing to matters stated in the notice of appeal.
if any party or the city would be unduly prejudiced by the presentation of matters not presented in
the notice of appeal, the board shall continue the hearing. The board of adjustment may reverse or
affirm, wholly or partly, or may modify the decision appealed from and shall make any order,
requirement, decision, or determination that ought to be made. The board shall have all the powers
of the official who made the decision. '

{1 When hearing an appeal pursuant to G.S. 160A-400.9(e) {i.e. from a decision of the
Historic Preservation Cornmission granting or denying a certificate of appropriateness) or any other
appeal in the nature of certiorari, the hearing shall be based on the record below and the scope of
review shall be as provided in G.5. 160A-393(k}.

{K) The parties to an appeal that has been made under this section may agree to
mediation or other forms of alternative dispute resolution. The board of adjustment may set
standards and procedures to facilitate and manage such voluntary alternative dispuie resolution.

[Sections 152-92 and 152-92.1, and 152-93 are renumbered as follows:
§ 152-93. Variances.

§ 152-94. Special Exceptions.

§ 152-95. Interpretations.]

§ 152-96. Requests to be Heard Expeditiously.

As provided section 152-67, “Applications to Be Processed Expeditiously,” the Board of
Adjustment shall hear and decide all appeals, variance requests, and requests for interpretations as
expeditiously as possible, consistent with the need to follow regularly established agenda
procedures, provide notice in accordance with section 152-92, above, and article V1 of this chapter,
and obtain the necessary information to make sound decisions.

§ 152-97 through § 152-100. Reserved.

Section 2. All provisions of any town ordinance or resolution in conflict with this
ordinance are repealed.

Section 3. This ordinance shall become effective upon adoption.



The foregoing ordinance, having been submitted to a vote, received the following vote and
was duly adopted this day of , 2015.

Ayes:
Noes:
Absent or Excused:

Dated:

Robert A. Farrell, Mayor

Attest:

Regina M. Rosy, Town Clerk



Agenda Item # ( 32

Town of Aberdeen Planning & Inspections Department
115 N. Poplar Street PO Box 785

Aberdeen, NC 28315

{910) 944-7024

MEMORANDUM TO THE BOARD OF COMMISSIONERS - September 28, 2015

Request:

UDO Text
Amendment #15-05
Regarding Hearing
Procedures

Prepared by:
Pamela Graham,
Planning Director

Description of Reguest

The aitached text amendment draft is being proposed to bring the town’s UDO into
compliance with general statutes. A Memorandum provided by the Town Attorney’s
office states the following in regard to this proposed amendment:

The proposed amendment would bring UDO Article V1 into compliance with G.S.
§ 1604-388 and 1604-393, which governs appeals of quasi-judicial appeals to
Superior Court.

Procedural Issues

§152-322 of the Town of Aberdeen Unified Development Ordinance (UDO) requires
that proposed amendments to the UDQO shall be referred to the Planning Board for
consideration and recommendation to the Town Board. The Planning Board shall
advise and comment on whether the proposed amendment is consistent with any
comprehensive plan that has been adopted by the town and any other officially
adopted plan that is applicable and describe in what manner it is or is not consistent.
A comment by the Planning Board that a proposed amendment is inconsistent with
the comprehensive plan shall not preclude consideration or approval of the proposed
amendment by the Town Board.

In addition to the plan consistency requirement, the Planning Board must include a
statement in their recommendation regarding whether the proposal is reasonable and
in the public interest, and in what manner it is or is not reasonable and in the public
interest,

Following a recommendation to the Town Board for approval or denial of an
application, the item will be scheduled for a public hearing where public input can be
accepted by the Town Board in advance of a final decision. The central issue to be
considered regarding amendments is whether the proposed amendment advances the
public health, safety, or welfare. The statement included with the Town Board’s
decision on the amendment shall describe whether the action is consistent with




adopted plans and explaining why the Board considers the action taken to be reasonable and in the public
interest. The decision is legislative in nature as opposed to quasi-judicial, and is not subject to judicial review.

Plan Consistency

The 2030 Land Development Plan adopted in 2005 does not address the potential need for notifications of this
type and staff has located no references to this matter in other plans adopted by the town. The proposed text
amendment is not inconsistent with plans adopted by the town in that the issue is not addressed in the plans.

Recommendations and Suggested Motions

During their August 20, 2015 meeting, the Planning Board unanimously recommended approval of UDO
#15-05. Staff recommends that the Board consider approval of the attached UDO amendment #15-05 and
make the following motions:

Motion 1: [ UDO #15-05 is not inconsistent with comprehensive plans that have been adopted
by the Town of Aberdeen, or

[ 1 UDO #15-05 is inconsistent with comprehensive plans that have been adopted by
the Town of Aberdeen.

Indicate the applicable plan and briefly how the amendment is or is not consistent:

Motion 2: L] UDO #15-05 is reasonable and in the public interest, or
[ 1UDO #15-05 is not reasonable and in the public interest.
Briefly explain why the amendment is or is not reasonable and in the public interest:

(Factors may include public health and safety, character of the area and relationship
of uses, applicable plans, or balancing benefits and detriments)

Motion 3: The Town of Aberdeen Board of Commissioners (approves/dentes) the following
amendment to the Town of Aberdeen UDO:
e Amend Article VI “Hearing Procedures for Appeals and Applications” as
indicated in the attached draft text amendment.

Enclosures:  UDO #15-05 Text Amendment Draft
NCGS 160A-393
(NCGS 160A-388 1s enclosed with UDO #15-03 Regarding Administrative Mechanisms)
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The Administrator shall give notice of any hearing required by section 152-25 “Powers and

Duties of Planning Board”; 152-31, “Powers and Duties [of the Board of Adjustment]”; 152-92,
“Appeals”; 152-93 “Variances”; 152-94, “Special Exceptions”; 152-54, “Special and Conditional Use
Permits”; and 152-95, “Interpretations” as follows:

(A) Notice of all quasi-judicial hearings conducted pursuant to this chapter shall be
mailed to the person or entity whose appeal, application, or request is the subject of the hearing; to
the owner of the property that is the subject of the hearing if the owner did not initiate the hearing;
to the owners of all parcels of land abutting the parcel of land that is the subject of the hearing; and
to_any other persons entitled to receive notice as provided by this ordinance. In the absence of
evidence to the contrary, the Town may rely on the Moore County tax listing to determine owners
of property entitled to mailed notice. The notice must be deposited in the mail at least 10 days, but
not more than 25 days, prior to the date of the hearing.

(B) Within that same time period, the Town shall also prominently post a notice of the
hearing on the site that is the subject of the hearing or on an adjacent street or highway right-of-

way.

(C) The notices required by this section shall state the date, time, and place of the
hearing, reasonably identify the lot that is the subject of the application or appeal, and give a brief
description of the action requested or proposed.

§ 152-103. Evidence.

(A) The provisions of this section apply to all hearings for which a notice is required by
section 152-101.

(B) All persons who intend to present evidence to the permit-issuing board, rather than
arguments only, shall be sworn.



(C) All findings and conclusions necessary to the issuance or denial of the requested
permit or appeal (i.e. crucial findings) shall be based upon reliable-evidence—competent, material

and substantial evidence in the record. Gempetem—ewdeaee—(-ewdeﬂee»admrsable%a—eeuﬁ—eﬂaw}

(D) Competent Evidence.

(1) Competent evidence (i.e. evidence admissible in a court of law) shall be
preferred whenever reasonably available, but in no case may crucial findings be based solely upon
incompetent evidence unless competent evidence is not reasonably available, the evidence in

guestion appears to be particularly reliable, and the matter at issue is not seriously disputed.

(2) Competent evidence shall not include the opinion testimony of lay witnesses
as to any of the following:

(a) The use of property in a particular way would affect the value of other property;

(b) The increase in vehicular traffic resulting from a proposed development would
pose a danger to the public safety; or

(c) Matters about which only expert testimony would generally be admissible under
the rules of evidence.

§ 152-104. Burden of Proof in Appeals and Variances.

(A) When an appeal of the Administrator’s decision is taken to the Board of Adjustment
in_accordance with section 152-92, “Appeals,” the Administrator shall have the initial burden of
presenting to the Board sufficient evidence and argument to justify the order or decision appealed
from. The burden of presenting evidence and argument to the contrary then shifts to the appellant,
who shall also have the burden of persuasion.

(B) The burden of presenting evidence sufficient to allow the Board of Adjustment to
reach the conclusions set forth in subsection 152-93(D) as well as the burden of persuasion on
those issues remains with the applicant seeking the variance.

§ 152-1045. Modification of Application at Hearing.

(A) In response to questions or comments by persons appearing at the hearing or
to suggestions or recommendations by the Planning Board, Town Board or Board of
Adjustment, the applicant may agree to modify his application, including the plans and
specifications submitted.



(B) Unless such modifications are so substantial or extensive that the Board
cannot reasonably be expected to perceive the nature and impact of the proposed changes
without revised plans before it, the board may approve the application with the stipulation that
the permit will not be issued until plans reflecting the agreed upon changes are submitted to the
planning staff.

§ 152-1056. Record.

(A) A tape or digital recording shall be made of all hearings required by section 152-
101, and such recordings shall be kept for at least two (2) years. Accurate minutes shall also be
kept of all such proceedings, but a transcript need not be made.

(B) Whenever practicable, all documentary evidence presented at a hearing as well
as all other types of physical evidence shall be made a part of the record of the proceedings and
shall be kept by the town for at least two (2) years.

§ 152-107. Conflicts of Interest.

A member of the any board exercising quasi-judicial functions shall not participate in or vote
on any quasi-judicial matter in a manner that would violate affected persons' constitutional rights
to an impartial decision maker. Impermissible violations of due process include, but are not limited
to, a member having a fixed opinion prior to hearing the matter that is not susceptible to change;
undisclosed ex parte communications; a close familial, business, or other associational relationship
with an affected person; or a financial interest in the outcome of the matter. If an objection is
raised to a member's participation and that member does not recuse himself or herself, the
remaining members shall by majority vote rule on the objection.

§ 152-108. Board Action on Appeals and Variances.

(A) With respect to appeals, a motion to reverse, affirm, or modify the order,
requirement, decision, or determination appealed from shall include, insofar as practicable, a
statement of the specific reasons or findings of facts that support the motion. If a motion to reverse
or modify is not made or fails to receive the simple majority vote necessary for adoption, then a
motion to uphold the decision appealed from shall be in order.

(B) Before granting a variance, the Board must take a separate vote and vote
affirmatively (by a four-fifths majority) on each of the four required findings stated in subsection
152-92(D). Insofar as practicable, a motion to make an affirmative finding on each of the
requirements set forth in subsection 152-93(D) shall include a statement of the specific reasons or
findings of fact supporting such motion.

(C) A motion to deny a variance may be made on the basis that any one or more of the
four criteria set forth in subsection 152-93(D) are not satisfied or that the application is incomplete.
Insofar as practicable, such a motion shall include a statement of the specific reasons or findings of
fact that support it.




§ 152-1069. Written Decision.

(A) Every guasi-judicial decision shall be based upon competent, material, and
substantial evidence in the record. Each quasi-judicial decision shall be reduced to writing and
reflect the board’s determination of contested facts and conclusions of law and their application to
the applicable standards.

(B) The written decision shall be signed by the chair or other duly authorized member of
the board. A quasi-judicial decision is effective upon filing the written decision with the clerk to the
board. The decision of the board shall be delivered by personal delivery, electronic mail, or by first-
class mail to the applicant, property owner, and to any person who has submitted a written request
for a copy, prior to the date the decision becomes effective. The person required to provide notice
shall certify that proper notice has been made.

§ 152-110. Appeals of Quasi-Judicial Decisions.

Every quasi-judicial decision shall be subject to review by the Moore county Superior Court
by proceedings in the nature of certiorari pursuant to G.S. 160A-393. A petition for review shall be
filed with the clerk of superior court by the later of 30 days after the decision is effective or after a
written copy thereof is given in accordance with section 152-108. When first-class mail is used to
deliver notice, three (3) days shall be added to the time to file the petition.

§-152-107-through-5-152-110. Reserved.

Section 2. All provisions of any town ordinance or resolution in conflict with this
ordinance are repealed.

Section 3. This ordinance shall become effective upon adoption.



The foregoing ordinance, having been submitted to a vote, received the foilowing vote and
was duly adopted this day of , 2015,

Ayes:
Noes:
Absent or Excused:

Dated:

Robert A. Farrell, Mayor

Attest:

Regina M. Rosy, Town Clerk






to the owners of all parcels of land abutting the parcel of land that is the subject of the hearing; and
to any other persons entitled to receive notice as provided by this ordinance. In the absence of
evidence to the contrary, the Town may rely on the Moore County tax listing to determine owners
of property entitled to mailed notice. The notice must be deposited in the mail at least 10 days, but
not more than 25 days, prior to the date of the hearing.

{A) Within that same time period, the Town shall also prominently post a notice of the
hearing on the site that is the subject of the hearing or on an adjacent street or highway right-of-
way.

(B} The notices required by this section shall state the date, time, and place of the
hearing, reasonably identify the lot that is the subject of the application or appeal and give a brief
description of the action requested or proposed.

§ 152-103. Evidence.

(A) The provisions of this section apply to all hearings for which a notice is required by
section 152-101.,

(B} All persons who intend to present evidence to the permit-issuing board, rather than
arguments only, shall be sworn.

{C} Al findings and conclusions necessary to the issuance or denial of the requested
permit or appeal {i.e. crucial findings) shall be based upon competent, material and substantial
evidence in the record.

(D) Competent Evidence.
(1) Competent evidence (i.e. evidence admissible in a court of law) shall be
preferred whenever reasonably available, but in no case may crucial findings be based solely upon
incompetent evidence unless competent evidence is not reasonably available, the evidence in

question appears to be particularly reliable, and the matter at issue is not seriously disputed.

(2) Competent evidence shall not include the opinion testimony of lay withesses
as to any of the following:

{a) The use of property in a particular way would affect the value of other property;

{b) The increase in vehicular traffic resulting from a proposed development would
pose a danger to the public safety; or

{c} Matters about which only expert testimony would generally be admissible under
the rules of evidence.



§ 152-104. Burden of Proof in Appeals and Variances.

{A) When an appeal of the Administrator’s decision is taken to the Board of Adjustment
in accordance with section 152-92, “Appeals,” the Administrator shall have the initial burden of
presenting to the Board sufficient evidence and argument to justify the order or decision appealed
from. The burden of presenting evidence and argument to the contrary then shifts to the appellant,
who shall aiso have the burden of persuasion.

{B) The burden of presenting evidence sufficient to allow the Board of Adjustment to
reach the conclusions set forth in subsection 152-93(D) as well as the burden of persuasion on
those issues remains with the applicant seeking the variance.

§ 152-105. Modification of Application at Hearing.

{A) In response o questions or comments by persons appearing at the hearing or
to suggestions or recommendations by the Planning Board, Town Board or Board of
Adjustment, the applicant may agree to modify his application, including the plans and
specifications submitted.

{B) Untess such modifications are so substantial or extensive that the Board
cannot reasonably be expected to perceive the nature and impact of the proposed changes
without revised plans before it, the board may approve the application with the stipulation that
the permit will not be issued until plans reflecting the agreed upon changes are submitted to the
planning staff,

§152-106. Record.

{A) A tape or digital recording shall be made of all hearings required by section 152-
101, and such recordings shall be kept for at least two (2} years. Accurate minutes shall also be
kept of all such proceedings, but a transcript need not be made.

{B) Whenever practicabie, all documentary evidence presented at a hearing as weil
as all other types of physical evidence shall be made a part of the record of the proceedings and
shall be kept by the town for at least two (2) years.

§ 152-107. Conflicts of interest.

A member of the any board exercising quasi-judicial functions shall not participate in or vote
on any quasi-judicial matter in a manner that would violate affected persons' constitutional rights
to an impartial decision maker. Impermissible violations of due process include, but are not limited
to, @ member having a fixed opinion prior to hearing the matter that is not susceptible to change;
undisclosed ex parte communications; a clase familial, business, or other associational relationship
with an affected person; or a financial interest in the outcome of the matter. If an objection is
raised to a member's participation and that member does not recuse himself or herself, the
remaining members shall by majority vote rule on the objection.



§ 152-108. Board Action on Appeals and Variances.

{(A) With respect to appeals, a motion to reverse, affirm, or modify the order,
requirement, decision, or determination appealed from shall include, insofar as practicable, a
statement of the specific reasons or findings of facts that support the maotion. If a motion to reverse
or modify is not made or fails to receive the simple majority vote necessary for adoption, then a
motion to uphold the decision appealed from shall be in order.

{B) Before granting a variance, the Board must take a separate vote and vote
affirmatively (by a four-fifths majority) on each of the four required findings stated in subsection
152-92(D). Insofar as practicable, a motion to make an affirmative finding on each of the
requirements set forth in subsection 152-93(D} shall include a statement of the specific reasons or
findings of fact supporting such motion.

(o8] A motion to deny a variance may be made on the basis that any one or more of the
four criteria set forth in subsection 152-93(D) are not satisfied or that the application is incomplete.
Insofar as practicable, such a motion shall include a statement of the specific reasons or findings of
fact that support it.

§ 152-109. Written Decision.

(A} Every quasi-judicial decision shall be based upon competent, material, and
substantial evidence in the record. Each guasi-judicial decision shail be reduced to writing and
reflect the board’s determination of contested facts and conclusions of taw and their application to
the applicable standards.

{8) The written decision shall be signed by the chair or other duly authorized member of
the board. A quasi-judicial decision is effective upon filing the written decision with the clerk to the
hoard. The decision of the board shall be delivered by personal delivery, electronic mail, or by first-
class mail to the applicant, property owner, and £o any person who has submitted a written request
for a copy, prior to the date the decision becomes effective. The person required to provide notice
shall certify that proper notice has been made.

§ 152-110. Appeals of Quasi-Judicial Decisions.

Every quasi-judicial decision shall be subject to review by the Moore county Superior Court
by proceedings in the nature of certiorari pursuant to G.5. 160A-393. A petition for review shall be
filed with the clerk of superior court by the later of 30 days after the decision is effective or after a
written copy thereof is given in accordance with section 152-108. When first-class mail is used to
deliver notice, three {3) days shall be added to the time to file the petition.

Section 2. All provisions of any town ordinance or resolution in conflict with this
ordinance are repealed.

Section 3. This ordinance shall become effective upon adoption.



The foregoing ordinance, having been submitted to a vote, received the following vote and
was duly adopted this day of ,2015.

Ayes:
Noes:
Absent or Excused:

Dated:

Robert A. Farrell, Mayor

Attest:

Regina M. Rosy, Town Clerk



§ 160A-393. Appeals in the nature of certiorari.

(a) Applicability. - This section applies to appeals of quasi-judicial decisions of decision-
making boards when that appeal is o superior court and in the nature of certiorari as required by
this Article.

{b) For purposes of this section, the following terms mean:

(1 Decision-making board. - A city council, planning board, board of adjustment, or other
board making quasi-judicial decisions appointed by the city council under this Article or under
comparable provisions of any local act or any interlocal agreement authorized by law.

(2) Person. - Any legal entity authorized to bring suit in the legal entity’s name.

(3) Quasi-judicial decision. - A decision involving the finding of facts regarding a specific
application of an ordinance and the exercise of discretion when applying the standards of the
ordinance. Quasi-judicial decisions include decisions involving variances, special and
conditional use permits, and appeals of administrative determinations. Decisions on the approval
of site plans are quasi-judicial in nature if the ordinance authorizes a decision-making board to
approve or deny the site plan based not only upon whether the application complies with the
specific requirements set forth in the ordinance, but also on whether the application complies
with one or more generally stated standards requiring a discretionary decision on the findings of
fact to be made by the decision-making board.

©) Filing the Petition. - An appeal in the nature of certiorari shall be initiated by filing with
the superior court a petition for writ of certiorari. The petition shall:

(1) State the facts that demonstrate that the petitioner has standing to seek review.

(2 Set forth the grounds upon which the petitioner contends that an error was made.

3) Set forth with particularity the allegations and facts, if any, in support of allegations that,
as the result of impermissible conflict as described in G.S. 160A-388(e)(2), or locally adopted
conflict rules, the decision-making body was not sufficiently impartial to comply with due
process principles.

(4) Set forth the relief the petitioner seeks.

(d) Standing. - A petition may be filed under this section only by a petitioner who has
standing to challenge the decision being appealed. The following persons shall have standing to
file a petition under this section:

() Any person meeting any of the following criteria:

a. Has an ownership interest in the property that is the subject of the decision being
appealed, a leasehold interest in the property that is the subject of the decision being appealed, or



an interest created by easement, restriction, or covenant in the property that is the subject of the
decision being appealed.

b. Has an option or contract to purchase the property that is the subject of the decision being
appealed.

C. Was an applicant before the decision-making board whose decision is being appealed.

(2) Any other person who will suffer special damages as the result of the decision being
appealed.

(3) An incorporated or unincorporated association to which owners or lessees of property in

a designated area belong by virtue of their owning or leasing property in that area, or an
association otherwise organized to protect and foster the interest of the particular neighborhood
or local area, s0 long as at least one of the members of the association would have standing as an
individual to challenge the decision being appealed, and the association was not created in
response to the particular development or issue that is the subject of the appeal.

4) A city whose decision-making board has made a decision that the council believes
improperly grants a variance from or is otherwise inconsistent with the proper interpretation of
an ordinance adopted by that council.

(e) Respondent. - The respondent named in the petition shall be the city whose decision-
making board made the decision that is being appealed, except that if the petitioner is a city that
has filed a petition pursuant to subdivision (4) of subsection (d) of this section, then the
respondent shall be the decision-making board. If the petitioner is not the applicant before the
decision-making board whose decision is being appealed, the petitioner shall also name that
applicant as a respondent. Any petitioner may name as a respondent any person with an
ownership or leasehold interest in the property that is the subject of the decision being appealed
who participated in the hearing, or was an applicant, before the decision-making board.

(f) Writ of Certiorari. - Upon filing the petition, the petitioner shall present the petition and
a proposed writ of certiorari to the clerk of superior court of the county in which the matter
arose. The writ shall direct the respondent city, or the respondent decision-making board if the
petitioner is a city that has filed a petition pursuant to subdivision (4) of subsection (d) of this
section, to prepare and certify to the court the record of proceedings below within a specified
date. The writ shall also direct that the petitioner shall serve the petition and the writ upon each
respondent named therein in the manner provided for service of a complaint under Rule 4(j) of
the Rules of Civil Procedure, except that, if the respondent is a decision-making board, the
petition and the writ shall be served upon the chair of that decision-making board. Rule 4(j)(5)d.
of the Rules of Civil Procedure shall apply in the event the chair of a decision-making board
cannot be found. No summons shall be issued. The clerk shall issue the writ without notice to the
respondent or respondents if the petition has been properly filed and the writ is in proper form. A
copy of the executed writ shall be filed with the court.



() Answer to the Petition. - The respondent may, but need not, file an answer to the petition,
except that, if the respondent contends that any petitioner lacks standing to bring the appeal, that
contention must be set forth in an answer served on all petitioners at least 30 days prior to the
hearing on the petition.

{(h) Intervention. - Rule 24 of the Rules of Civil Procedure shall govern motions to intervene
as a petitioner or respondent in an action initiated under this section with the following
exceptions:

{1) Any person described in subdivision (1) of subsection (d) of this section shall have
standing to intervene and shall be allowed to intervene as a matter of right.

(2) Any person, other than one described in subdivision (1) of subsection (d) of this section,
who seeks to intervene as a petitioner must demonstrate that the person would have had standing
to challenge the decision being appealed in accordance with subdivisions (2) through (4) of
subsection (d) of this section.

(3) Any person, other than one described in subdivision (d)(1) of this section, who seeks to
intervene as a respondent must demonstrate that the person would have had standing to file a
petition in accordance with subdivisions (2) through (4) of subsection (d) of this section if the
decision-making board had made a decision that is consistent with the relief sought by the
petitioner.

(1) The Record. - The record shall consist of all documents and exhibits submitted to the
decision-making board whose decision is being appealed, together with the minutes of the
meeting or meetings at which the decision being appealed was considered. Upon request of any
party, the record shall also contain an audio or videotape of the meeting or meetings at which the
decision being appealed was considered if such a recording was made. Any party may also
include in the record a transcript of the proceedings, which shall be prepared at the cost of the
party choosing to include it. The parties may agree, or the court may direct, that matters
unnecessary to the court’s decision be deleted from the record or that matters other than those
specified herein be included. The record shall be bound and paginated or otherwise organized for
the convenience of the parties and the court. A copy of the record shali be served by the
municipal respondent, or the respondent decision-making board, upon all petitioners within three
days after it is filed with the court.

m Hearing on the Record. - The court shall hear and decide all issues raised by the petition
by reviewing the record submitted in accordance with subsection (h) of this section. Except that
the court may, in its discretion, allow the record to be supplemented with affidavits, testimony of
witnesses, or documentary or other evidence if, and to the extent that, the record is not adequate
to allow an appropriate determination of the following issues:

{1} Whether a petitioner or intervenor has standing.



(2) Whether, as a result of impermissible conflict as described in G.S. 160A-388(e)(2), or
locally adopted conflict rules, the decision-making body was not sufficiently impartial to comply
with due process principles.

(3) Whether the decision-making body erred for the reasons set forth in sub-subdivisions a.
and b. of subdivision (1) of subsection (k) of this section.

(k) Scope of Review. -
(1 When reviewing the decision of a decision-making board under the provisions of this
section, the court shall ensure that the rights of petitioners have not been prejudiced because the

decision-making body's findings, inferences, conclusions, or decisions were:

a. In violation of constitutional provisions, including those protecting procedural due
process rights.

b. In excess of the statutory authority conferred upon the city or the authority conferred
upon the decision-making board by ordinance.

c. Inconsistent with applicable procedures specified by statute or ordinance.

d. Affected by other error of law.

e, Unsupported by substantial competent evidence in view of the entire record.
f. Arbitrary or capricious.
(2) When the issue before the court is whether the decision-making board erred in

interpreting an ordinance, the court shall review that issue de novo. The court shall consider the
interpretation of the decision-making board, but is not bound by that interpretation, and may
freely substitute its judgment as appropriate.

(3) The termn "competent evidence," as used in this subsection, shall not preclude reliance by
the decision-making board on evidence that would not be admissible under the rules of evidence
as applied in the trial division of the General Court of Justice if (i) the evidence was admitted
without objection or (it) the evidence appears to be sufficiently trustworthy and was admitted
under such circumstances that it was reasonable for the decision-making board to rely upon it.
The term "competent evidence," as used in this subsection, shall not be deemed to include the
opinion testimony of lay witnesses as to any of the following:

a. The use of property in a particular way would affect the value of other property.

b. The increase in vehicular traffic resulting from a proposed development would pose a
danger to the public safety.



C. Matters about which only expert testimony would generally be admissible under the rules
of evidence.

) Decision of the Court. - Following its review of the decision-making board in accordance
with subsection (k) of this section, the court may affirm the decision, reverse the decision and
remand the case with appropriate instructions, or remand the case for further proceedings. If the
court does not affirm the decision below in its entirety, then the court shall be guided by the
following in determining what relief should be granted to the petitioners:

() If the court concludes that the error committed by the decision-making board is
procedural only, the court may remand the case for further proceedings to correct the procedural
ErTor,

(2) if the court concludes that the decision-making board has erred by failing to make
findings of fact such that the court cannot properly perform its function, then the court may
remand the case with appropriate instructions so long as the record contains substantial
competent evidence that could support the decision below with appropriate findings of fact.
However, tindings of fact are not necessary when the record sufficiently reveals the basis for the
decision below or when the material facts are undisputed and the case presents only an issue of
law,

(3) If the court concludes that the decision by the decision-making board is not supported by
substantial competent evidence in the record or is based upon an error of law, then the court may
remand the case with an order that directs the decision-making board to take whatever action
should have been taken had the error not been committed or to take such other action as is
necessary to correct the error. Specifically:

a. If the court concludes that a permit was wrongfully denied because the denial was not
based on substantial competent evidence or was otherwise based on an error of law, the court
may remand with instructions that the permit be issued, subject to reasonable and appropriate
conditions.

b. If the court concludes that a permit was wrongfully issued because the issuance was not
based on substantial competent evidence or was otherwise based on an error of law, the court
may remand with instructions that the permit be revoked.

(m)  Ancillary [njunctive Relief. - Upon motion of a party to a proceeding under this section,
and under appropriate circurnstances, the court may issue an injunctive order requiring any other
party to that proceeding to take certain action or refrain from taking action that is consistent with
the court's decision on the merits of the appeal. (2009-421, 5. 1(a); 2013-126, ss. 13, 14.)



Agenda Item # (- 4 2

Town of Aberdeen Planning & Inspections Depariment
115 N. Poplar Street PO Box 785

Aberdeen, NC 28315

(910) 944-7024

MEMORANDUM TO THE BOARD OF COMMISSIONERS - September 28, 2015

Request:

UDO Text
Amendment #15-06
Regarding Permits
and Final Plat
Approval

Prepared by:
Pamela Graham,
Planning Director

Description of Request

The attached text amendment draft is being proposed to bring the town’s UDO into
compliance with general statutes. A Memorandum provided by the Town Attorney’s
office states the following in regard to this proposed amendment:

The proposed amendment would bring UDQ Article IV in line with the current
statutory requirements of G.S § 1604-375 and 160A4-388. The substance of the
article has not been affected..

Procedural Issues

§152-322 of the Town of Aberdeen Unified Development Ordinance (UDO) requires
that proposed amendments to the UDO shall be referred to the Planning Board for
consideration and recommendation to the Town Board. The Planning Board shall
advise and comment on whether the proposed amendment is consistent with any
comprehensive plan that has been adopted by the town and any other officially
adopted plan that is applicable and describe in what manner it is or is not consistent.
A comment by the Planning Board that a proposed amendment is inconsistent with
the comprehensive plan shall not preclude consideration or approval of the proposed
amendment by the Town Board.

In addition to the plan consistency requirement, the Planning Board must include a
statement in their recommendation regarding whether the proposal is reasonable and
in the public interest, and in what manner it is or is not reasonable and in the public
interest.

Following a recommendation to the Town Board for approval or demal of an
application, the item will be scheduled for a public hearing where public input can be
accepted by the Town Board in advance of a final decision. The central issue to be
considered regarding amendments is whether the proposed amendment advances the
public health, safety, or welfare. The statement included with the Town Board’s
decision on the amendment shall describe whether the action is consistent with




adopted plans and explaining why the Board considers the action taken to be reasonable and in the public
interest. The decision is legislative in nature as opposed to quasi-judicial, and is not subject to judicial review.

Plan Consistency

The 2030 Land Development Plan adopted in 2005 does not address the potential need for notifications of this
type and staff has located no references to this matter in other plans adopted by the town. The proposed text
amendment is not inconsistent with plans adopted by the town in that the issue is not addressed in the plans.

Recommendations and Suggested Motions

During their August 20, 2015 meeting, the Planning Board unanimously recommended approval of UDO
#15-06. Staff recommends that the Board consider approval of the attached UDO amendment #15-06 and

make the following motions:

Motion 1: [1UDO #15-06 is not inconsistent with comprehensive plans that have been adopted
by the Town of Aberdeen, or

[CT1UDO #15-06 is inconsistent with comprehensive plans that have been adopted by
the Town of Aberdeen.

Indicate the applicable plan and briefly how the amendment is or is not consistent:

Motion 2: [TJUDO #15-06 is reasonable and in the public interest, or
[ ]UDO #15-06 is not reasonable and in the public interest.
Briefly explain why the amendment is or is not reasonable and in the public interest:

(Factors may include public health and safety, character of the area and relationship
of uses, applicable plans, or balancing benefits and detriments)

Motion 3: The Town of Aberdeen Board of Commissioners (approves/denies) the following
amendment to the Town of Aberdeen UDO:
o Amend Article IV “Permits and Final Plat Approval” as indicated in the
attached draft text amendment.

Enclosures:  UDO #15-06 Text Amendment Draft
NCGS 160A-375
{(NCGS 160A-388 1s enclosed with UDO #15-03 Regarding Administrative Mechanisms)
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extent there are differences, the Planning Board shall propose its own recommendations and the
reasons therefore.

{F}E} In response to the Planning Board’s recommendations, the applicant may modify
this application prior to submission to the Town Board, and the planning staff may likewise revise its
recommendations.

[Sections 152-58 through 152-60 have not been amended.]

§ 152-61. Authorizing Use, Occupancy, or Sale Before Completion of Development Under a
Special Use or Conditional Use Permits.

(A}

(1) in cases when, because of weather conditions or other factors beyond the
control of the special use or conditional use permit recipient {exclusive of financial hardship), it
would be unreasonable to require the permit recipient to comply with all of the requirements of
this chapter before commencing the intended use of the property or occupying any buildings or
selling lots in a subdivision, the permit-issuing board may authorize the commencement of the
intended use or the occupancy of buildings or the sale of subdivision lots (insofar as the
requirements of this chapter are concerned) if the permit recipient provides a surety bond, letter of
credit or other security satisfactory to the board to ensure that all of these requirements will be
fulfilled within a reasonable period (not to exceed twelve (12} months) determined by the permit-
issuing board. The performance guarantee shali be payable to or in favor of the town and shall be
in an amount equal to 125% of the entire project cost, as estimated by the developer and approved
by the permit-issuing board. The permit recipient may elect which performance guarantee he or
she will use from the range specified by this subsection.

(2) in the case of a failure on the part of the developer to timely compliete all
improvements, the Administrator shall immediately call either the entire performance guarantee or
as much of said guarantee as is necessary to complete the remaining improvements. The town shall
return to the developer any funds not spent in completing the improvements.

(3) The permit issuing board may, but is not required to, release a portion of any
performance guarantee as the improvements are completed.

{B) When the permit-issuing board imposes additional requirements upon the permit
recipient in accordance with section 152-60 or when the developer proposes in the plans submitted
to install amenities beyond those required by this chapter, the board may authorize the permittee
to commence the intended use of the property or to occupy any building or to sell any subdivision
lots before the additional requirements are fulfilled or the amenities installed if it specifies a date
by which or a schedule according to which such requirements must be met or each amenity
installed and if it concludes that compliance will be ensured as the result of any one or more of the
following:

{1) A surety bond or other security to the permit-issuing board is furnished and
administered by the town in the manner described in subsection (A);






The foregoing ordinance, having been submitted to a vote, received the following vote and
was duly adopted this day of , 2015,

Ayes:
Noes:
Absent or Excused:

Dated:

Robert A, Farrell, Mayor

Attest:

Regina M. Rosy, Town Clerk






concerning the application’s compliance with section 152-49, “Applications to Be Complete,” and
the other requirements of this chapter, as well as any staff recommendations for additional
requirements to be imposed by the Planning Board.

{B) The applicant may submit reports, arguments, proposed findings or other
documents to the land Use Administrator {on a schedule to be established by the Land Use
Administrator} to be forwarded to the Planning Board with the Land Use Administrator’s report as
required in subsection 152-56 (a).

(C) if the staff report proposed a finding or conclusion that the applicant fails to comply
with section 152-49 or any other requirements of this chapter, it shall identify the requirement in
question and specifically state supporting reasons for the proposed findings or conclusions.

{D) The Planning Board may, by general rule applicable to all cases or any class of cases,
or on a case-by-case basis, refer applications to an advisory committee to obtain its
recommendations.

§ 152-57, Recommendations on Conditional Use Permit Applications.

{A) Before being presented to the Town Board, an application for a conditional use
permit shall be referred to the Planning Board for action in accordance with this section. The Town
Board may not hold a hearing on a conditional use permit application until the Planning Board has
had an opportunity to consider the application pursuant to standard agenda procedures. in
addition, at the reguest of the Planning Board, the Town Bard may continue the public hearing to
allow the Planning Board more time to consider the application.

(B) When presented to the Planning Board, the application shall be accompanied by a
report setting forth the planning staff's proposed findings concerning the application's compliance
with section 152-49 and other requirements of this chapter, as well as any staff recommendations
for additional requirements to be imposed by the Town Board. If the planning staff report proposes
a finding or conclusion that the application fails to comply with section 152-49 or any other
requirement of this chapter, it shall identify the requirement in question and specifically state
supporting reasons for the proposed findings or conclusions.

{o! The applicant may submit reports, arguments, proposed findings or other
documents to the Land Use Administrator {(on a schedule to be established by the Land Use
Administrator) to be forwarded to the Planning Board with the Land Use Administrator’s report as
required herein.

(D) The Planning Board shall consider the application, the applicant’s submission (if any)
and the attached staff report in a timely fashion, and may, in the Chairperson’s discretion, hear
from the applicant or members of the public.

(E) After reviewing the application, the Planning Board shall report to the Town Board
whether it concurs in whole or in part with the staff's proposed findings and conditions, and to the



extent there are differences, the Planning Board shall propose its own recommendations and the
reasons therefore.

{F} In response to the Planning Board’s recommendations, the applicant may modify
this application prior to submission to the Town Board, and the planning staff may likewise revise its
recommendations.

[Sections 152-58 through 152-60 have not been amended.]

§ 152-61. Authorizing Use, Occupancy, or Sale Before Completion of Development Under a
Special Use or Conditional Use Permits.

{A)

{1) In cases when, because of weather conditions or other factors beyond the
contro!l of the special use or conditional use permit recipient {exclusive of financial hardship)}, it
would be unreasonable to require the permit recipient to comply with all of the requirements of
this chapter before commencing the intended use of the property or occupying any buildings or
selling lots in a subdivision, the permit-issuing board may authorize the commencement of the
intended use or the occupancy of buildings or the sale of subdivision iots {insofar as the
requirements of this chapter are concerned) if the permit recipient provides a surety bond, letter of
credit or other security satisfactory to the board to ensure that all of these requirements wili be
fulfilled within a reasonable period {not to exceed twelve {12} months) determined by the permit-
issuing board. The performance guarantee shail be payable to or in favor of the town and shall be
in an amount equal to 125% of the entire project cost, as estimated by the developer and approved
by the permit-issuing board. The permit recipient may elect which performance guarantee he or
she will use from the range specified by this subsection.

(2) in the case of a failure on the part of the developer to timely complete all
improvements, the Administrator shall immediately call either the entire performance guarantee or
as much of said guarantee as is necessary to complete the remaining improvements. The town shall
return to the developer any funds not spent in completing the improvements.

(3) The permit issuing board may, but is not required to, release a portion of any
performance guarantee as the improvements are completed.

{B) When the permit-issuing board imposes additional requirements upon the permit
recipient in accordance with section 152-60 or when the developer proposes in the plans submitted
to install amenities beyond those required by this chapter, the board may authorize the permittee
to commence the intended use of the property or to occupy any building or to sell any subdivision
lots before the additional requirements are fulfilled or the amenities installed if it specifies a date
by which or a schedule according to which such requirements must be met or each amenity
installed and if it concludes that compliance will be ensured as the result of any one or more of the
following:

(1) A surety bond or other security to the permit-issuing board is furnished and
administered by the town in the manner described in subsection {(A};



{2) A condition is imposed establishing an automatic expiration date on the
permit, thereby ensuring that the permit recipient's compliance will be reviewed when application
for renewal is made; or

(3) The nature of the requirements or amenities is such that sufficient assurance
of compliance is given by section 152-115, “Penalties and Remedies for Violations,” and section
152-116, “Permit Revocation and Building Permit Denial.”

{C) With respect to subdivisions in which the developer is selling only undeveloped lots,
the Town Board may authorize final plat approval and the sale of lots before ali the requirements of
this chapter are fulfilled If the subdivider provides a surety bond, ietter of credit or other security
satisfactory to the Town Board to ensure that all of these requirements will be fulfilled within not
more than twelve (12} months after final plat approval. The subdivider may elect which
performance guarantee he or she will use from the range specified by this subsection. The
performance guarantee shall be furnished and administered in the manner described in subsection
{A).

{D} Nothing in this section shall prohibit any owner or its agent from entering into
contracts to sell or lease by reference to an approved preliminary plat for which a final plat has not
yet been properly approved under the subdivision ordinance or recorded with the register of deeds,
as provided in G.5. § 160A-375.

[Section 152-62 through 152-75 are not amended. Part 2, “major and Minor Subdivisions,” sections
152-76 through 152-85 are not amended.]

§ 152-86. Review of Major Subdivision Conditional Use Permit Decisions.
Every decision to approve or deny a conditional use permit for a major subdivision shall be

subject to review by the Moore County Superior Court in the nature of certiorari in accordance with
section 152-110 of this chapter and pursuant to G.S. 160A-393.

§ 152-87 through § 152-89. Reserved.
[Part 3, “ Vested Rights,” is not amended.]

Section 2. All provisions of any town ordinance or resolution in conflict with this
ordinance are repealed.

Section 3. This ordinance shall become effective upon adoption.



The foregoing ordinance, having been submitted to a vote, received the following vote and
was duly adopted this day of , 2015.

Ayes:
Noes:
Absent or Excused:

Dated:

Robert A. Farrell, Mayor

Attest:

Regina M. Rosy, Town Clerk



§ 160A-375. Penalties for transferring lots in unapproved subdivisions.

(a) 1f a city adopts an ordinance regulating the subdivision of land as authorized herein, any
person who, being the owner or agent of the owner of any land located within the jurisdiction of
that city, thereafter subdivides his land in violation of the ordinance or transfers or sells land by
reference to, exhibition of, or any other use of a plat showing a subdivision of the land before the
plat has been properly approved under such ordinance and recorded in the office of the
appropriate register of deeds, shall be guilty of a Class 1 misdemeanor. The description by metes
and bounds in the instrument of transfer or other document used in the process of selling or
transferring land shall not exempt the transaction from this penalty. The city may bring an action
for injunction of any illegal subdivision, transfer, conveyance, or sale of land, and the court shall,
upon appropriate findings, issue an injunction and order requiring the offending party to comply
with the subdivision ordinance. Building permits required pursuant to G.S. 160A-417 may be
denied for lots that have been illegally subdivided. In addition to other remedies, a city may
institute any appropriate action or proceedings to prevent the unlawful subdivision of land, to
restrain, correct, or abate the violation, or to prevent any illegal act or conduct.

{b) The provisions of this section shall not prohibit any owner or its agent from entering into
contracts to sell or lease by reference to an approved preliminary plat for which a final plat has
not vet been properly approved under the subdivision ordinance or recorded with the register of
deeds, provided the contract does all of the following:

(1} Incorporates as an attachment a copy of the preliminary plat referenced in the contract
and obligates the owner to deliver to the buyer a copy of the recorded plat prior to closing and
conveyance.

(2) Plainly and conspicuously notifies the prospective buyer or lessee that a final subdivision
plat has not been approved or recorded at the time of the contract, that no governmental body
will incur any obligation to the prospective buyer or lessee with respect to the approval of the
final subdivision plat, that changes between the preliminary and final plats are possible, and that
the contract or lease may be terminated without breach by the buyer or lessee if the final
recorded plat differs in any material respect from the preliminary plat.

3) Provides that if the approved and recorded final plat does not differ in any material
respect from the plat referred to in the contract, the buyer or lessee may not be required by the
seller or lessor to close any earlier than five days after the delivery of a copy of the final recorded
plat.

(4 Provides that if the approved and recorded final plat differs in any material respect from
the preliminary plat referred to in the contract, the buyer or lessee may not be required by the
seller or lessor to close any earlier than 15 days after the delivery of the final recorded plat,
during which 15-day period the buyer or lessee may terminate the contract without breach or any
further obligation and may receive a refund of all earnest money or prepaid purchase price.

{c) The provisions of this section shall not prohibit any owner or its agent from entering into
contracts to sell or lease land by reference to an approved preliminary plat for which a final plat



has not been properly approved under the subdivision ordinance or recorded with the register of
deeds where the buyer or lessee is any person who has contracted to acquire or lease the land for
the purpose of engaging in the business of construction of residential, commercial, or industrial
buildings on the land, or for the purpose of resale or lease of the land to persons engaged in that
kind of business, provided that no conveyance of that {and may occur and no contract to lease it
may become effective until after the final plat has been properly approved under the subdivision
ordinance and recorded with the register of deeds. (1955, ¢. 1334, 5. 1; 1971, ¢. 698, 5. 1; 1977, ¢.
820, s. 2; 1993, ¢. 539, 5. 1087; 1994, Ex. Sess., ¢. 24, s. 14(c); 2005-426, s. 3(a).)



Agenda Item # S
Town of Aberdeen Planning & Inspections Department
115 N. Poplar Street PO Box 785
Aberdeen, NC 28315
(910} 944-7024

MEMORANDUM TO THE BOARD OF COMMISSIONERS — September 28, 2015

Request:

UDO Text
Amendment #135-12
Regarding
Variances

Prepared by:
Pamela Graham,
Planning Director

Description of Request

The attached text amendment draft is being proposed to bring the town's UDO into
compliance with general statutes. A Memorandum provided by the Town Attorney’s
office states the following in regard to this proposed amendment:

The amendment regarding variances brings the UDQO section pertaining to variances
(Sec. 152-93) into line with G.S. § 1604-388.

A,

Procedural Issues

§152-322 of the Town of Aberdeen Unified Development Ordinance (UDQ) requires
that proposed amendments to the UDO shall be referred to the Planning Board for
consideration and recommendation to the Town Board. The Planning Board shall
advise and comment on whether the proposed amendment is consistent with any
comprehensive plan that has been adopted by the town and any other officially
adopted plan that is applicable and describe in what manner it is or is not consistent.
A comment by the Planning Board that a proposed amendment is inconsistent with
the comprehensive plan shall not preciude consideration or approval of the proposed
amendment by the Town Board.

In addition to the plan consistency requirement, the Planning Board must include a
statement in their recommendation regarding whether the proposal is reasonable and
in the public interest, and in what manner it is or is not reasonable and in the public
interest.

Following a recommendation to the Town Board for approval or denial of an
application, the item will be scheduled for a public hearing where public input can be
accepted by the Town Board in advance of a final decision. The central issue to be
considered regarding amendments 1s whether the proposed amendment advances the
public health, safety, or welfare. The statement included with the Town Board’s
decision on the amendment shall describe whether the action is consistent with




adopted plans and explaining why the Board considers the action taken to be reasonable and in the public
interest. The decision is legislative in nature as opposed to quasi-judicial, and s not subject to judicial review.

Plan Consistency

The 2030 Land Development Plan adopted in 2005 does not address the potential need for notifications of this
type and staff has located no references to this matter in other plans adopted by the town. The proposed fext
amendment is not inconsistent with plans adopted by the towwn in that the issue is not addressed in the plans.

Recommendations and Suggested Motions

During their August 20, 2015 meeting, the Planning Board unanimously recommended approval of UDO
#15-12, Staft recommends that the Board consider approval of the attached UDO amendment #15-12 and
make the following motions:

Motion 1:

Motion 2:

Motion 3:

[[] UDO #15-12 is not inconsistent with comprehensive plans that have been adopted
by the Town of Aberdeen, or

[] UDO #15-12 is inconsistent with comprehensive plans that have been adopted by
the Town of Aberdeen.

Indicate the applicable plan and briefly how the amendment is or is not consistent:

[ JUDO #15-12 is reasonable and in the public interest, or
[ ]UDO #15-12 is not reasonable and in the public interest.
Briefly explain why the amendment is or is not reasonable and in the public interest:

(Factors may include public health and safety, character of the area and relationship
of uses, applicable plans, or balancing benefits and detriments)

The Town of Aberdeen Board of Commissioners (approves/denies) the following
amendment to the Town of Aberdeen UDO:
e Amend UDO § 152-92 “Variances” as indicated in the attached draft text
amendment.

Enclosures:  UDQ #15-12 Text Amendment Draft
(NCGS 160A-388 is enclosed with UDO #15-03 Regarding Administrative Mechanisms)










All such conditions are enforceable in the same manner as any other applicable requirement of this
ordinance.

Section 2. All provisions of any town ordinance or resolution in conflict with this
ordinance are repealed.

Section 3. This ordinance shall become effective upon adoption.

The foregoing ordinance, having been submitted to a vote, received the following vote and
was duly adopted this day of , 2015,

Ayes:
Noes:
Absent or Excused:

Pated:

Robert A. Farrell, Mayor

Attest:

Regina Rosy, Town Clerk






(3) The hardship did not result from actions taken by the applicant or the
property owner. The act of purchasing property with knowledge that circumstances exist that may
justify the granting of a variance shall not be regarded as a seif-created hardship.

{(4) The requested variance is consistent with the spirit, purpose, and intent of
the ordinance, such that public safety is secured, and substantial justice is achieved.

(E} An applicant need not meet the criteria of subsections (D) if he or she can prove to
the satisfaction of the Board that {i) the need for the variance arises out of an error by the town
staff (i.e. the applicant relied in good faith upon an error made by the town staff), {ii} in the absence
of the variance the applicant will suffer significant hardship, and (iii) the variance will not have an
adverse effect on the surrounding properties,

{F} In granting variances, the Board of Adjustment may impose such reasonable
conditions as will ensure that the use of the property to which the variance applies will be as
compatible as practicable with the surrounding properties.

{G) A variance may be issued for an indefinite duration or for a specified duration only.

{H) The nature of the variance and any conditions attached to it shall be entered on the
face of the certificate of zoning compliance, or the certificate of zoning compliance may simply note
the issuance of the variance and refer to the written record of the variance for further information.
All such conditions are enforceable in the same manner as any other applicable requirement of this
ordinance.

Section 2. All provisions of any town ordinance or resolution in conflict with this
ordinance are repealed.

Section 3. This ordinance shall become effective upon adoption.

The foregoing ordinance, having been submitted to a vote, received the following vote and
was duly adopted this day of , 2015.

Ayes;
Noes:
Absent or Excused:

Dated:

Robert A. Farrell, Mayor

Attest:

Regina M. Rosy, Town Clerk



Agenda Item # ( b )

Town of Aberdeen Planning & Inspections Department
115 N. Poplar Street PO Box 785

Aberdeen, NC 28315

(910) 944-7024

MEMORANDUM TO THE BOARD OF COMMISSIONERS - September 28, 2015

Request:

UDO Text
Amendment #15-09
Regarding
Permissible Uses

Prepared by:
Pamela Graham,
Planning Director

Description of Reguest

The attached text amendment draft is being proposed to respond to case law. A
Memorandum provided by the Town Attorney’s office states the following in regard
to this proposed amendment:

The North Carolina Court of Appeals in Land v. Village of Wesley Chapel, 206 N.C. App. 123,
131, 297 S.E.2d 458, 463 (2010) held that, “"Zoning regulations are in derogation of common
law rights and they cannot be construed to include or exclude by implication that which is
not clearly their express terms. It has been held that well-founded doubts as to the meaning
of obscure provisions of a Zoning Ordinance should be resolved in favor of the free use of
property.” (Quoting, Yancey v. Heafner, 268 N.C. 263, 266, 150 S.E.2d 440, 443 {1966}).
Applying this rule, the Land Court struck down a provision very similar to the one contained
in Aberdeen Unified Development Ordinance Section 152-148(B}, which reads as follows:
“IAH uses that are not listed in section 152-146 {the Table of Permissible Uses}, even
given the liberal interpretation mandated by subsection (A), are prohibited.”! The
proposed amendment eliminates this language and adopts a new standard that
hopefully will be workable for the Town. While the Board of Commissioners does not have
to adopt the amendment exactly as it is written, the Board should adopt some ordinance
amendment to address Lond v. Village of Wesley Chapel.

Procedural Issues

§152-322 of the Town of Aberdeen Unified Development Ordinance (UDO) requires
that proposed amendments to the UDO shall be referred to the Planning Board for
consideration and recommendation to the Town Board. The Planning Board shall
advise and comment on whether the proposed amendment is consistent with any
comprehensive plan that has been adopted by the town and any other officially
adopted plan that is applicable and describe in what manner it is or is not consistent.
A comment by the Planning Board that a proposed amendment is inconsistent with

' As an interesting side note, the language stuck down came from the model unified development
ordinance developed by Mike Brough in [985. The language had been widely adopted by smaller
North Carolina municipalities because they generally lack the resources to attempt to regulate every
conceivable fand use.




the comprehensive plan shall not preclude consideration or approval of the proposed amendment by the Town
Board.

In addition to the plan consistency requirement, the Planning Board must include a statement in their
recommendation regarding whether the proposal is reasonable and in the public interest, and in what manner it
is or is not reasonable and in the public interest.

Following a recommendation to the Town Board for approval or denial of an application, the item will be
scheduled for a public hearing where public input can be accepted by the Town Board in advance of a final
decision. The central issue to be considered regarding amendments is whether the proposed amendment
advances the public health, safety, or welfare. The statement included with the Town Board’s decision on the
amendment shall describe whether the action is consistent with adopted plans and explaining why the Board
considers the action taken to be reasonable and in the public interest. The decision is legislative in nature as
opposed to quasi-judicial, and is not subject to judicial review.

Plan Consistency

The 2030 Land Development Plan adopted in 2005 does not address the potential need for notifications of this
type and staff has located no references to this matter in other plans adopted by the town. The proposed text
amendment is not inconsistent with plans adopted by the town in that the issue is not addressed in the plans.

Recommendations and Suggested Motions

During their August 20, 2015 meeting, the Planning Board unanimously recommended approval of UDO
#15-09. Staff recommends that the Board consider approval of the attached UDO amendment #15-09 and
make the following motions:

Motion 1: [ 1UDO #15-09 is not inconsistent with comprehensive plans that have been adopted
by the Town of Aberdeen, or

[ 1 UDO #15-09 is inconsistent with comprehensive plans that have been adopted by
the Town of Aberdeen.

Indicate the applicable plan and briefly how the amendment is or is not consistent:

Motion 2: [ 1UDOQ #15-09 is reasonable and in the public interest, or
[ ] UDO #15-09 is not reasonable and in the public interest.
Briefly explain why the amendment is or is not reasonable and in the public interest;

(Factors may include public health and safety, character of the area and relationship
of uses, applicable plans, or balancing benefits and detriments)

P




Mofion 3:

The Town of Aberdeen Board of Commissioners (approves/denies) the following
amendment to the Town of Aberdeen UDO:
e Amend UDO § 152-149 *“Permissible Uses and Specific Exclusions” as
indicated in the attached draft text amendment.

Enclosures: UDO #15-09 Text Amendment Draft







storage of any highly combustible or explosive materials in violation of the Town's fire prevention
code;

(2) Stockyards, staughterhouses, abattoirs and rendering plants;

(3) The keeping of swine. This prohibition is adopted pursuant to authority
granted by G.S. Chpt. 160A, Art. 19, Part 3 and G.S. 160A-186;

(4) Except as provided by this ordinance, salvage vards, junk yards and all other
types of recycling facilities;

(5) Use of a recreational vehicle as a temporary or permanent residence.
(Situations that do not comply with this subsection on the effective date of this ordinance are
required to conform within one year of the effective date of this ordinance}; and

{6} With the exception of roadside stands which are permitted subject to
section 152-163.18, use of a motor vehicle parked on a lot as a structure in which, out of which, or
from which any goods are sold or stored, any services are performed, or other business is
conducted. Situations that do not comply with this subsection on the effective date of this ordinance
are required to conform within thirty (30} days.

Section 2. All provisions of any town ordinance or resolution in conflict with this
ordinance are repealed.

Section 3. This ordinance shall become effective upon adoption.

The foregoing ordinance, having been submitted to a vote, received the following vote and was
duly adopted this day of , 2015,

Ayes:
Noes:
Absent or Excused:

Dated:

Robert A. Farrell, Mayor

Attest:

Regina M. Rosy, Town Clerk






granted by G.S. Chpt. 160A, Art. 19, Part 3 and G.S. 160A-186;

{(4) Except as provided by this ordinance, salvage vards, junk yards and all other
types of recycling facilities;

{(5) Use of a recreational vehicle as a temporary or permanent residence.
{Situations that do not comply with this subsection on the effective date of this ordinance are
required to conform within one year of the effective date of this ordinance}; and

(6) With the exception of roadside stands which are permitted subject to
section 152-163.18, use of a motor vehicie parked on a lot as a structure in which, out of which, or
from which any goods are sold or stored, any services are performed, or other business is
conducted. Situations that do not comply with this subsection on the effective date of this ordinance
are required to conform within thirty (30) days.

Section 2. All provisions of any town ordinance or resolution in conflict with this
ordinance are repealed.

Section 3. This ordinance shall become effective upon adoption.

The foregoing ordinance, having been submitted to a vote, received the following vote and was
duly adopted this day of , 2015.

Ayes:
Noes:
Absent or Excused:

Dated:

Robert A. Farrell, Mayor

Attest:

Regina M. Rosy, Town Clerk



________

%

Agenda Item # { 1 2

Town of Aberdeen Planning & Inspections Depariment
115 N. Poplar Street PO Box 785

Aberdeen, NC 28315

(910) 944-7024

MEMORANDUM TO THE BOARD OF COMMISSIONERS — September 28, 2015

Request:

UDO Text
Amendment #15-10
Regarding Special
Exceptions

Prepared by:
Pamela Graham,
Planning Director

Description and Background of Reguest

Draft changes to §152-92.1 (Special Exceptions) are also being considered in light of
a recent instance that staff has encountered. Staff brought the proposal to the Town
Board for input during their June 8% Work Session, and was directed to prepare a
draft amendment for a recommendation from the Planning Board. The Planning
Board, during their August 20, 2015 meeting, recommended approval with modified
language. The events leading to the consideration of an amendment are as follows.

During a site inspection for a lot under construction located at 175 Devon Circle staff
observed a pre-fab shed on the adjacent property that did not appear to meet the
required ten foot side setback requirement. In following up on the shed it was
discovered that no zoning permit had been pulled and staff began attempting contact
with the property owners, Alan and Lindsey Colvin. Communication was difficult, as
Mr. Colvin had been deployed to Afghanistan, but ultimately it was relayed to staff
that the developer/home builder Murray Williamson had been contracted to install
the shed and pour a concrete slab as a base and the homeowners had assumed it was
handled per town requirements and code. Staff began an enforcement case on the
matter, but delayed levying civil penalties as we attempted to work with the
homeowners using a less stringent approach. We reached out to the town attormey to
see if other options were available and the possibility of utilizing the “Special
Exception” section of the UDO was discussed. Special Exceptions allow for special
circumstances to be considered when setback requirements are not being met,
however, the language applies to primary structure setback requirements and does not
address accessory structures specifically. The UDO typically treats these two types of
structures differently, only requiring a ten foot setback for accessory structures (other
than garages) where the side setback for primary structures is typically fifteen feet.

Staff is proposing that the Town Board consider adding a new subsection (F) to the
Special Exception language that specifically addresses accessory structures, which
would allow for setback reduction to as little as zero feet when the following
requirements have been met:







[ 1 UDO #15-10 is inconsistent with comprehensive plans that have been adopted by
the Town of Aberdeen.

Indicate the applicable plan and briefly how the amendment is or is not consistent:

Motion 2: [ ]UDO #15-10 is reasonable and in the public interest, or
[ 1UDO #15-10 is not reasonable and in the public interest.
Briefly explain why the amendment is or is not reasonable and in the public interest:

(Factors may include public health and safety, character of the area and relationship
of uses, applicable plans, or balancing benefits and detriments)

Motion 3; The Town of Aberdeen Board of Commissioners (approves/denies) the following
amendment to the Town of Aberdeen UDO:
e  Amend UDO § 152-92.1 as indicated in the attached draft text amendment.

Enclosures:  UDO #15-10 Text Amendment Draft
Images of Accessory Structure on the Colvin’s lot













separation reguirement established by the North Carolina State Building Code or
allow the location of a bullding in such proximity to a pre-existing building as to
violate the minimum building separation requirement of the North Carolina
State Building Code; and

{3} Reductions may be allowed under this section only for setbacks from lot
boundary lines, not setbacks from street right-of-way lines.

(E} The Board of Adjustment may issue a special exception permit to authorize a
structure to encroach upon a setback required under section 152-186, “Building Setback
Requirements,” if it finds that:

{1) The proposed encroachment resuits from an addition to or an extension of an
existing structure that already is nonconforming with respect to the
requirements of section 152-186, “Building Setback Requirements”; and

(2) The proposed addition or extension will not encroach upon any required front,
rear, or side yard to a greater extent than the existing structure on that lot.

{F Accessory Structures. Subsection 152-187(A} may be varied so that an accessory
structure, other than a residential garage, may be located no less than two (2) feet from any lot line,
except street lot lines. The required setback for residential garages shall not be varied pursuant to
this subsection, and the required setback from a street for any accessory structure shall not be
varied pursuant to this subsection and that the property line in question be verified by a licensed
surveyor or engineer.

Section 2. All provisions of any town ordinance or resolution in conflict with this
ordinance are repealed.

Section 3. This ordinance shall become effective upon adoption.

The foregoing ordinance, having been submitted to a vote, received the following vote and
was duly adopted this day of , 2015.
Ayes:
Noes:
Absent or Excused:
Dated:

Robert A. Farrell, Mayor

Attest:

Regina M. Rosy, Town Clerk
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This form must be completed and attached to all supporting documentation for items
to be included on the Town of Aberdeen Board agenda. One (1) form per agenda item.

Submitted By: P Graham Department: Planning

Contact Phone # 4517 Date Submitted: 91715

Agenda Item Title: Resolution to Accept Renewed Surety Bonds to Guarantee Infrastructure at Legacy Lakes

Date of Board Meeting to hear this item: 9/28/15

Board Action Reguested:

New Business LY Information Only __}:L_

Old Business For Action at Future Meeting _[::[_ Date
Public Hearing [_] informal Discussion & Public Comment
Other Business _[ | Consent Agenda

Summary of Information:

Surety Bonds for asphalt topcoat, sidewalks and additional paving at Legacy Lakes have been renewed for a
period of one year. Staff is in discussion with the developer to clarify timelines for completion of the bonded
infrastructure and will report on those resuits at the 9/28 meeting. Staff requests that the Board adopt the
attached resolution accepting the renewals while these discussions continue.

Special requests (i.e. Needs to be first on the agenda due to schedule of guest, etc.):




RESOLUTION TO RENEW SURETY FOR MFV-FC PORTFOLIO LLC
FOR INFRASTRUCTURE IMPROVEMENTS FOR
Legacy Lakes, Phase 1

WHEREAS, The Legacy (Legacy Lakes) was approved through a Conditional Use Permit
granted by the Town of Aberdeen as a Residential Planned Development; and

WHEREAS, MFV-FC Portfolio, LLC posted surety for sidewalks and subdivision
improvements for the development of lots and townhomes in Phase 1 of The Legacy with an
expiration date of October 10, 2015; and

WHEREAS, all bonded improvements in Phase 1 of The Legacy have not been completed; and

WHEREAS, MFV-FC Portfolio, LLC offers a renewal of all surety for Phase 1 of The Legacy
with an expiration of October 10, 2016 as detailed below;

MFV -FC Amount Purpose Expires

Surety

1080075 $81.412.81 Sidewalks, Phase |, Map 2 10/16/2016

1080076 $70,265.00 Sidewalks, Phase |, Map | 10/10/2016

1070077 $65,025.94 1” Road Top Coat, Phase 1, Map | 10/10/2016

070078 $96,285.30 1” Road Top Coat, Phase 1, Map 2 10/16/2016

1080080 $49.927.50 Phase 1, Map 4 paving costs for 10/10/2016
iocal subdivision roads

1080081 $79,915.24 Phase 1, Map 4 sidewalk 10/10/2016
improvements and 1™ overlay

1080082 $132,333.62 Phase 1, Map 3, townhomes paving | 10/10/2016
and curb

1080083 $29812.50 Phase 1. Map 5 Sidewalk 10/1072016

1080084 $23,997.50 Phase 1, Map 5 paving 10/10/2016

NOW, THEREFORE BE IT RESOLVED by the Board of Commissioners of the Town of
Aberdeen that the following surety bonds: 1080075, 1080076, 1080077, 1080078, 1080080,
1080081, 1080082, 1080083, 1080084 are accepied for the completion of infrastructure
improvements for Phase 1 of The Legacy.

Adopted this the 28" day of September, 2015.

Robert A. Farrell, Mayor
Attest:

Regina M. Rosy, Clerk
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This form must be completed and attached to all supporting documentation for items
to be included on the Town of Aberdeen Board agenda. One (1) form per agenda item.

Submitted By: r Graham Department: Planning

Contact Phone # 4517 Date Submitted: 91715

Agenda Item Tit}e: Resolution to Accepl a Letter of Credit lo Guarantee Installation of Sidewalks for Phase 1 of the Meadow Ridge Subdivision

Date of Board Meeting to hear this item: 9/28/15

Board Action Reguested:

New Business Y] InformationOnly _[ |

Old Business For Action at Future Meeting _D_ Date
Public Hearing [_| Informal Discussion & Public Comment
Other Business _| | _ Consent Agenda

Summary of Information:
The Letter of Credit approved by the Board as surety for sidewalk instaliation for Phase 1 of the Meadow
Ridge Subdivision expires on 10/3/2015. A replacement Letter of Cradit is altached.

The Board granted a modification o the CUP for the subdivision that aliowed for sidewalks o be instalied on
one side of each road within the subdivision {a 50% reduction). Of that amount, approximately half of the
sidewalks are completed; however, the credit amount guaranteed by the letter remains at the original doliar
figure of $40,000.

Request approval at 9/28 meeting.

Special requests (i.e. Needs to be first on the agenda due to schedule of guest, etc.):
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This form must be completed and attached to all supporting documentation for items
to be included on the Town of Aberdeen Board agenda. One (1) form per agenda item.

S R
Submitted By: Jse kim Department: Planning
Contact Phone # 4514 Date Submitted: 91815

Agenda Item Title: Resclution Directing Clerk to Investigate a Petition for Annexation submitted by Peggy Hendrix

Work Session - Board Action {date of meeting should be filled in on line} :
information Only
Public Hearing _
Approval at work session - immediate action

Regular Board Meeting - Board Action (date of meeting should be filled in on line):

New Business 9/28/15 Information Only

Old Business Consent Agenda

Public Hearing Informal Discussion & Public Comment
Other Business

Summary of Information:

Regarding the non-contiguous annexation request for lot located on 1210 Pee Dee Rd.
Board action to request resolution directing clerk to investigate a petition for annexation
under G.S. 160A-58.2.

Special requests (i.e, Needs to be first on the agenda due to schedule of guest, etc.):




Agenda Item #
Town of Aberdeen Planning & Inspections Department
115 N. Poplar Street PO Box 785
Aberdeen, NC 28315
{910) 944-7024

MEMORANDUM TO THE BOARD OF COMMISSIONERS -~ September 28, 2015 Regular Meeting

Description of Request

Request: :
Petition for Non- A petition for Non-Contiguous Annexation has been submitted by Betty Hendrix for
Contiguous a .47 acre parcel identified by Parcel ID #20110111 and with an address of 1210 Pee
Annexation for Dee Road.
Betty Hendrix

The property is currently being developed for a single family dwelling, approved in
Prepared by: July 2015. The Public Works Director has reviewed the request and is arranging for
Jae Kim, provision of municipal water to the site in accordance with the town’s Water and
Planner I1 Wastewater System Extension and Connection Policy.

Staff Recommendation

Staff recommends that the Board:

1. Accept the attached Petition Requesting Annexation including deed and survey;
2. Adopt the attached Resolution Directing the Clerk to Investigate a Petition for Annexation.




RESOLUTION DIRECTING THE CLERK TO INVESTIGATE
A PETITION RECEIVED UNDER G.S. 160A-58.1

WHEREAS, a petition requesting annexation of an area described in aforementioned
petition was received on July 16, 2015 by the Zoning Administrator; and

WHEREAS, G.8. 160A-58.2 provides that the sufficiency of the petition shall be
investigated by the Town Clerk before further annexation proceedings may take place; and

WHEREAS, the Board of Commissioners of the Town of Aberdeen deems it advisable to
proceed in response to this request for annexation:

NOW, THEREFORE, BE IT RESOLVED by the Board of Commissioners of the Town of
Aberdeen that:

The Town Clerk is hereby directed to investigate the sufficiency of the above-described
petition and to certify as soon as possible to the Board of Commissioners the result of her
investigation.

Adopted this the 28™ day of September, 2015

Robert A. Farrell, Mayor
ATTEST:

Regina M. Rosy, Town Clerk



PETITION REQUESTING A NON-CONTIGUOUS ANNEXAZFOMIVED

Date: ML 16 %5

To the Board of Commissioners of the Town of Aberdeen:

TOWN OF ABERDEEN

1. We the undersigned owners of real property respectfully request that the area
described in Paragraph 2 below be annexed to the Town of Aberdeen.

2. The area to be annexed is non-contiguous to the Town of Aberdeen and the

boundaries of such territory are as follows:
(See dHtacmed )yt

(Meets and bounds description and certified map required.)

3. Amap is attached showing the area proposed for annexation in relation to the
primary corporate limits of the Town of Aberdeen. ( sse i)

4. We acknowledge that any zoning vested rights acquired pursuant to G. S.
160A-385.1 or G. S. 153A-344.1 must be declared and identified on this petition.
We further acknowledge that failure to declare such rights on this petition shall
result in a termination of vested rights previously acquired for the property. (if
zoning vested rights are claimed, indicate below and attach proof.)

Do you declare
vested rights?
Name Address (Indicate ves or @ Signature

L @@_%6}&2&%\] V210 ?&‘QM@\QQQX’MJ}\ @

2.
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NORTH CAROLINA NDN-WARMW DEED

Excise Tax: $0.00, no mx#b!r: consid.

Paccel ldentifier No. 20110114  Vesified by e County on the __ day of 2015,

Mail/Box to: Grantee, PO Box 1339, Ahetdeen NC 28315 ;

This instrument was prepared by: Jon Mendini, Atromey, Char!ottc NC
Brief description for the Index:
{ XX ] Propesty conveyed inclades Grantors primary home, i checkcd

7
THIS DEED made this _ ] _ day of lgbzuaqﬁmS by and berween

GRANTOR S GRANTEE

Peggy U. Hendrix ")} . PeggyU.Hendrix and
} ° David Hendrix,
)  Wife and Husband
Mailing Address: ) Property Address:
PO Box 1339 B 1210 Pee Deé Road
Aberdeen, NC 28315 ) Aberdiei:n, NC'28315

The designation Grantor and Grantee 4s used herein shall mcludc said pames thur h:::rs, successots, and assigns, and shall
include singular, plural, mascaline, femmme or neuter as requited by context. :

WITNESSETH, that the Grantor, fot 2 vahmblc cons:dcramon paxd by the Grantee, the receipt of which is hereby
acknowledged, has and by these presents does grant, bargain, sell and cofivey unto the Grantee in fee simple, all that certain
lot or parcel of land sitzated in the City of Aberdeen, Townshlp, Moore County, Norr}} Carolina and more pamcula::ly :
deseribed as follows: . _

p o LOT NO. 20 OF THE U. T, HIGHT, JR PROI’ERTY AS SHOWN ON A PLAT ENTITLED U HIGHT,
JR. PROPERTY", DATED APRIL 8, 1958, MADE BY R.C. SHEPHERD, SURVEYOR, AND FILED FOR
RECORD IN MAP BOOK 5, PAGE 43, MOORE COUNTY REGISTRY CARTHAGE, N.C; AND TO
WHICH REFERENCE IS HEREBY MADE.



ERWAWITASE I T ~ 3 W% b AW

The property hereinabove described was acquired by Grantor by insi:ﬁxrﬁent tecorded in Book 4438, Page 579,
A map showing the above described property is :’cco:dcd in Map Book 5, Page 43. ‘

TCO HAVE AND TO HOLD the aforesaid lot or parcel of land and all prm}eges and appﬁrtcnances thereto belonging 1o
the Grantee in fee simple.

The Grantor makes no warranty, express or implied, #s to tirle tt the property hereinabove described,

N 58 WHEREOF, the Grantor has caused this instrumnent to be duly cxecuted nnd.dcliw:r,ed.

WL\ W

Peggy U, Héndrix

State of \-)\‘V“‘ &‘fi“f\“ ..., County of H’

I, 'BDMGFH HC{H\G»: , Not:ary Pubhc for the County and Statc aforesaid, do hercby certify that
Peggy U. Hendrix personally appeared before me this day and’ aclmowlcdgcd rhc due execution of the foregoing
Instrument.

Witness my hand and official seal this '7 day of _ ch L2015
Jeffery Markham
Notary Public
Moore County, NC
My commission expires Mzl 20

Nota,{Pub’!c ) .kﬁiep. E.ukiwl

My commission expires: '1(‘.. q |, b
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This form must be completed and attached to all supporting documentation for items
to be included on the Town of Aberdeen Board agenda. One (1) form per agenda item.

Submitted By: Beth F. Wentland, Finance Officer Department: Finance

Contact Phone # 910-944-4502 Date Submitted: 9182015

Agenda Hem Title: Resolution Accepting Financing Terms-Vehicles and Cameras

Work Session - Board Action (date of meeting should be filied in on line} :
Information Only
Public Hearing
Approval at work session - immediate action

Regular Board Meeting - Board Action {date of meeting should be filled in on line):

New Business X Information Only
0Oid Business Consent Agenda
Public Hearing Infermal Discussion & Public Comment

Other Business

Summary of Information:

Attached is a resolution that the bank requires the Board to approve for us to be able to
proceed with a financing agreement. In this case, it is to finance 2 police vehicles, 4 police
in-car cameras, as well as a pickup truck for the Fire Department, ali of which are included
in this year's adopted budget.

| request that the Board approve this resolution at the 9/28 board meeting. With approval at
this meeting, it will ensure that we qualify for the low tax-exempt rate of 2.14%. Theterm of
this financing shall not exceed two (2) years following closing.

As always, thank you, Beth

Special requests (i.e. Needs to be first on the agenda due to schedule of guest, etc.):




Resolution Approving Financing Terms

WHEREAS: The Town of Aberdeen (the “Town") has previously determined to undertake a project for the
financing of vehicles and cameras, {the “Project”), and the Town Manager has now presented a proposal for
the financing of such Project.

BE IT THEREFORE RESOLVED, as follows:

1. The Town hereby determines to finance the Project through Branch Banking and Trust Company ("BB&T"),
in accordance with the proposal dated September 18, 2015. The amount financed shall not exceed
$108,900.00, the annual interest rate {(in the absence of default or change in tax status) shall not exceed
2.14%, and the financing term shall not exceed two {2} years from closing.

2. All financing contracts and all related documents for the closing of the financing (the “Financing
Documents”) shall be consistent with the foregoing terms. All officers and employees of the Town are hereby
authorized and directed to execute and deliver any Financing Documents, and to take all such further action
as they may consider necessary or desirable, to carry out the financing of the Project as contemplated by the
proposal and this resolution.

3. The Finance Officer is hereby autherized and directed to hold executed copies of the Financing Documents
until the conditions for the delivery of the Financing Documents have been completed to such officer's
satisfaction. The Finance Officer is authorized to approve changes to any Financing Documents previously
signed by Town officers or employees, provided that such changes shall not substantially alter the intent of
such documents or certificates from the intent expressed in the forms executed by such officers. The
Financing Documents shall be in such final forms as the Finance Officer shall approve, with the Finance
Officer’'s release of any Financing Document for delivery constituting conclusive evidence of such officer's
final approval of the Document’s final form.

4. The Town shall not take or omit to take any action the taking or omission of which shall cause its interest
payments on this financing to be includable in the gross income for federal income tax purposes of the
registered owners of the interest payment obligations.

5. The Town intends that the adoption of this resolution will be a declaration of the Town’s official intent to
reimburse expenditures for the project that is to be financed from the proceeds of the BB&T financing
described above. The Town intends that funds that have been advanced, or that may be advanced, from the
Town's general fund, or any other Town fund related to the project, for project costs may be reimbursed from
the financing proceeds.

6. Alj prior actions of Town officers in furtherance of the purposes of this resolution are hereby ratified,
approved and confirmed. All other resolutions (or parts thereof) in conflict with this resolution are hereby
repealed, to the extent of the conflict. This resolution shall take effect immediately.



Approved this day of , 2015,

By: By:

Town Mayor Town Clerk

SEAL
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This form must be completed and attached to all supporting documentation for items
to be included on the Town of Aberdeen Board agenda. One (1) form per agenda item.

Submitted By: Danial Martin Department: Fianning

Contact Phone # 910.944.4506 Date Submitted: 92372015

Agenda Item Title: crents Update Presentalion

Work Session - Board Action {date of meeting should be filled in on line} :
Information Only
Public Hearing
Approval at work session - immediate action

Regular Board Meeting ~ Board Action (date of meeting should be filled in on line):

New Business Information Only X

0Old Business Consent Agenda

Public Hearing Informal Discussion & Public Comment
Other Business

Summary of Information:

The purpose of this item is to update the board on all "off schedule" grants managed
by the Planning Dept.

Special requests (i.e. Needs to be first on the agenda due to schedule of guest, etc.):










#07-D-2451 / CDBG
(ITPP — Sewer Improvements)

> Close-out date: 1/31/2016
5 P > Award Amount: $243,000

~ Performance
~ OnSchedule

>3

Total Jobs Total Jobs as Additional
Required of 9/28/2015 | Jobs Needed



> Close-out date: 2/27/2016
- > Award amount: $175,000

eI )

Jobs Created as

of 9/28/2015




12-C-2438 (2012 SBEA)

> Close-out date: 6/30/2016
- > Award amount: $225,000

. sy Performanee g
< Administration

% Planning

4 Ch'"e’.V & Eqmpment

Total Jobs Jobs Created as Addltlonal Jobs
Required of 9/28/2015 Needed
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